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Abstract

Intellectual property has become one of the keys to the management of high technology sectors and communication systems.
The concept is, however, used to describe a variety of different situations influenced by the combined effect of technical and
economic change.

From this results an intensive legal activity, not only in the passing of new legislation and the creation of jurisprudence, but also
in the field of contractual and professional practice, which is becoming more important.

Although this process can be observed in a number of countries, it is far from being common to them. The clash of national, and
even regional concepts has already begun with the internationalisation of technology transfer activity and the dissemination of
information products and services.

The aim of this Lecture Series is therefore to provide a few markers, to look at the prospects for these trends and to assess the
stakes involved, so as to enable better evaluation and control of national and international legal practices. It is thus addressed to
decision-makers in both the public and private sectors, as well as to the managers of this strategic potential and those involved in
the information market.

This Lecture Series, sponsored by the Technical Information Panel of AGARD, has been implemented by the Consultant and
Exchange Programme.

Abrege

La propriete intellectuelle est devenue une clef dans la gestion des secteurs de haute technologic et des systemes de
communication. Mais le concept recouvre des realites diverses et mouvantes sous I'effet croise des evolutions techniques et
economiques.

II en resulte une intense activite juridique, non seulement de production legislative et jurisprudentielle mais aussi des pratiques
contractuelles et professionnelles dont le role est croissant.

Si un tel mouvement s'observe dans nombre de pays, cela ne signifie pas qu'il leur soil commun. En effet, la confrontation des
conceptions nationales, voire regionales, est deja engagee en raison de 1'internationalisation des activites de transfer! de
technologies et de diffusion des produits et services informationnels.

Le but de ce cycle de conferences est done de fournir les points de repere, les perspectives de ces evolutions et leur enjeux, afin
de permettre une meilleure evaluation et maitrise des politiques et pratiques juridiques nationales et internationales. Sont done
concernes les responsables publics et prives, ainsi que les gestionnaires de cet actif strategique et les divers intervenants sur le
marche de Pinformation.

Ce cycle de conferences est presente dans le cadre du programme des Consultants et des Echanges, sous Pegide du Panel de
Pinformation Technique de PAGARD.
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INTRODUCTION :
LES DEFIS JURIDIQUE S DU MARCH E MONDIA L

DE L'INFORMATIO N

Par Jean MARTI N
Avocat a la Cour de Paris

Charge d'Enseignement a I'Universite Paris-Dauphine
18 rue Berger - 75001 Paris - France

La propriete intellectuelle est devenue une clef dans la gestion des secteurs de haute technologic et des systemes

de communication. Mais le concept recouvre des realites diverses et mouvantes sous 1'effet croise des

evolutions techniques et economiques.

II en resulte une intense activite juridique, non seulement de production legislative et jurisprudentielle mais

aussi des pratiques contractuelles et professionnelles dont le role est croissant.

Si un tel mouvement s'observe dans nombre de pays, cela ne signifie pas qu'il leur soit commun.En effet, la

confrontation des conceptions nationales, voire regionales, est deja engagee en raison de rintemationalisation

des activites de transfert de technologies et de diffusion des produits et services inforrnationnels.

Le but de ce cycle de conferences est done de fournir les points de repere, les perspectives de ces evolutions et

leur enjeux, afm de permettre une meilleure evaluation et maitrise des politiques et pratiques juridiques

nationales et internationales. Sont done concernes les responsables publics et prives, ainsi que les gestionnaires

de cet actif strategique et les divers intervenants sur le marche de I'information.

1 - II n'est plus besoin d'exposer 1'importance de rinformation dans le developpement de nos
societes : pour les Etats, les individus, les organisations publiques ou privees, le besoin en
information s'apprecie en milliards de giga bits. L'information est au coeur de toute decision
strategique, economique et scientifique notamment. La capacite d'ameliorer nos appareils de
production et de developper 1'innovation est dependante pour une grande part du systeme

d'information.
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2 - Le constat de cette evidence contraste avec 1'incertitude qui caracterise les cadres juridiques

de 1'activite informationnelle. Incertitude d'hier, encore persistante aujourd'hui, meme si Ton
doit constater certains progres.

3 - L'AGARD, et les milieux concernes, constatant la difficil e rencontre entre rinformation et
le droit, preoccupes par les consequences negatives qui en resultant pour 1'economic et

1'Industrie, et plus generalement pour le developpement economique et scientifique, tres tot se
sont interroges sur les modes de gestion juridique de rinformation. Cette demarche s'est

effectuee au travers de travaux specifiques ou de facon plus diffuse a travers des travaux de
groupes et colloques techniques.

4 - L'importance de la dimension juridique du marche de rinformation s'est revelee
progressivement mais avec une force croissante, tant les interrogations etaient multiples et
cruciales, aussi bien pour le droit lui-meme que pour les operateurs economiques.

L'industrie de rinformation s'est en effet developpee dans une sorte de "desordre" qui est,
pour le moins, peu compatible avec la marge de hasard tolerable dans la sphere juridique et
economique.

Les fondements du droit sont eux-memes affectes. II suffit, pour s'en convaincre, de se
rappeler quelques unes des interrogations qui ont jalonne la derniere decennie : nature de la

protection des logiciels, des banques de donnees, vol d'information, appropriation du vivant
informationnel.

La confrontation entre droit et information est de nature tectonique: elle touche les fondements

memes de 1'organisation des societes et des systemes juridiques.

5 - Puis, des elements de reflexion et de reponse sont venus. Les contributions, la doctrine, le

developpement des pratiques et les initiatives legislatives ou conventionnelles ont permis
d'elaborer des dispositifs, dans de nombreux pays et sur la scene internationale.

Tout n'est pas regie, loin s'en faut. Certaines questions ne le sont peut-etre pas du tout,

d'autres restent partiellement source d'incertitude tant pour les juristes que pour les operateurs
economiques.

6 - Le temps est done venu, apres cette premiere periode, de faire le point et d'evaluer la
pertinence du systeme juridique pour le systeme d'information.
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Cela est d'autant plus opportun que les evolutions du droit se sont realisees dans un processus

accelere de developpement des technologies de communication, lesquelles ont fait emerger de
nouveaux questionnements et de nouveaux besoins juridiques. Leur complexite pourrait faire

considerer les precedentes questions comme somme toute assez simples. Le droit semble
entrer dans 1'ere de la complexite, voire du hasard que connaissent bien les scientifiques mais

qui peut troubler quelque peu le juriste.

7 - En effet, le contexte a evolue par rapport aux premieres interrogations. Cette evolution se

manifeste tant sur le plan economique que technique.

Sur le plan economique, rinformation est a present 1'objet d'une reelle strategic dans nos
societes developpees. Les problemes pressentis il y a quelques annees ont effectivement surgi

et leur observation conduit a constater leur acuite grandissante. La place prise par rinformation
dans le fonctionnement du systeme economique, notamment dans certains grands secteurs

(Industrie, grande distribution, transport aerien...) revele que le systeme informationnel
constitue un double de 1'activite elle-meme - une activite seconde dont 1'importance peut lui

conferer, a certains egards, la primaute. N'etait-ce pas le sentiment reel de Robert Crandall,
president d'AMR, societe mere d' American Airlines, lorsqu'il indiquait que s'il avait a choisir

entre la vente de sa compagnie et celle de son SIR (systeme informatise de reservation) il
devrait y reflechir longuement et profondement ?

8 - L'objet du droit devra done se deplacer pour apprehender cette nouvelle realite. II en est
ainsi, par exemple, du droit de la concurrence (activite reelle et activite informationnelle). Les

equilibres concurrentiels dans 1'activite reelle peuvent etre compromis par des desequilibres
dans 1'activite informationnelle. Les phenomenes d'integration ne paraissent plus

necessairement devoir se realiser dans "le metier physique" mais dans la gestion
informationnelle de ce metier.

Avli n Tofler dans "Powershift" illustre, a travers 1'ensemble de la grande distribution, cette

problematique deja pressentie et analysee dans les telecommunications et plus generalement les
grands systemes sectoriels d'information. Le developpement des EDI (Echanges Informatises

de Documents) s'inscrit dans cette problematique pour laquelle il convient de rechercher les

regies du jeu approprie.

9 - Le developpement du marche requiert des mecanismes de protection de 1'information,
valeur active de plus en plus essentielle pour les grandes organisations. Mais un equilibre doit

etre trouve afin que cette protection, ou "reservation" de 1'information, ne nuise pas a sa
circulation, voire a son acces. Ou et comment trouver ce point d'equilibre entre les necessites

de la circulation et les besoins de protection, la diffusion et la reservation, sans dire
appropriation. L'equilibre doit-il etre au meme point dans tous les champs de 1'information ?



1-4

L'IST (Information Scientifique et Technique) peut appeler un equilibre qui lui soit propre.

Le long proces Microfor/ Le Monde, en France, mais plus encore la recente affaire FEIST,

aux USA, temoignent, plus que de la vivacite de ce debat, des difficultes de concevoir les
outils conceptuels, voire la methodologie, propres a permettre de degager des lignes de
solutions.

Le concept de valeur ajoutee est peut-etre 1'un d'eux. Tout comme 1'originalite constitue le
critere de la creation "reservee" pour la propriete litteraire et artistique, ou la nouveaute
constitue celui de 1'invention "appropriee" pour les brevets ... le concept nouveau, tel que
celui de la valeur ajoutee, pourrait constituer le critere du droit a "recuperation" de
rinformation en meme temps que celui de la protection du resultat de 1'activite
informationnelle nouvelle, additionnelle. Ne trouve-t-on pas les premisses, peut-etre plus,
d'une institution de cette nature dans le droit general, et dans le droit de la propriete
intellectuelle plus specialement dans la propriete industrielle, mais aussi dans la propriete
litteraire : abus de droit, decheance pour non exploitation, oeuvre derivee.

La pensee economique a pu faire des avancees considerables lorsque certains concepts ont etc
mis a sa disposition, par Ricardo, Smith ou Marshall. N'est-il pas temps que la pensee
juridique se dote des moyens d'analyse qui lui font defaut pour faire face aux defis de
rinformation ? On remarquera, a cet egard, que ce sont les "applications informationnelles", et
non rinformation, qui font 1'objet des preoccupations des juristes !

10 - Sur le plan technique des transformations technologiques se conjuguent avec
I'epanouissement de la logique economique pour contribuer a bouleverser le contexte et faire
naitre de nouveaux questionnements. Une des donnees majeures de 1'evolution s'est amorcee
et devrait se developper: 1'interpenetration de 1'inforniation et des technologies.

Elle s'exprime a travers le passage du concept d'information a celui de systeme d'information.
11 s'agit d'un changement d'objet pour le droit.

Cette interpenetration s'observe notamment en ce que la technique devient un element

constitutif de rinformation et reciproquement. C'est plus que la renaissance du vieux debat
contenant-contenu. La technique conditionne la consistence de 1'information en tant qu'elle
determine les possibilites d'acces, de traitement, de selection, d'enrichissement. Elle va
permettre ainsi par la multiplicite des services et produits de diversifier une offre afin de mieux
repondre a des demandes de plus en plus segmentees. Le systeme technologique conditionne,
nature, objet et qualite de 1'information. II constitue un facteur determinant de sa valorisation.

C'est done bien le contenu qualitatif qui est ici en jeu. Le produit lui-meme, au sens d'objet
physique, comporte de plus en plus de signes et de process d'information : design,
connaissance, objet vivant virtuel, systeme expert d'auto-controle de processus industriel. Le
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debat au sein des telecommunications reflete ce deplacement, existant et potentiel, du concept
d'information a celui de systeme d'information (debat sur les services a valeur ajoutee,

services/supports, les reseaux d'information et informations de reseaux).

De nouveaux acteurs, de nouvelles fonctions, de nouveaux usages surgissent du
developpement technologique et sont autant de variables nouvelles dans 1'equilibre juridique:

1'electro-copie entre-t-elle dans le champ de la gestion collective de la photocopie qui, apres
tant d'annees d'effort, se met en place; les droits d'utilisation de 1'acquereur d'un CD-Rom

peuvent-ils etre valablement restreints ? Quelle regime de responsabilite pour les systemes
d'information multi-polaire (multiplicite des gisements), sans evoquer I'hypothese, pourtant

banale, ou ces gisements seraient localises dans plusieurs pays, voire dans 1'espace extra-
atmospherique ?

Car la dimension internationale de la problematique est depuis longtemps consacree dans les

faits. Elle est acceleree par les evolutions techniques. Devenant une realite, le marche de
I'information est devenu marche mondial.

Si bien que ce n'est plus tel ou tel Etat isole qui doit et peut a faire face dans sa sphere

d'imperium juridique aux defis mais 1'ensemble des Etats, agissant de concert. Cette
internationalisation est source de nouvelles lignes de fractures en raison de la disparite, non

seulement des systemes juridiques, mais des systemes economiques et politiques dont le
traitement juridique sera le reflet. Certaines initiatives au regard des conventions

Internationales (ratification de la convention de Berne par les USA, adoption de tels systemes
juridiques par les pays d'Extreme Orient) et les confrontations dans certaines enceintes du

commerce international en temoignent.

11 - Ainsi, 1'AGARD a choisi opportunement ce moment pour proceder a un examen de "1'etat

de 1'art", dans une perspective retrospective et prospective. Bien sur, le domaine est si vaste
que tous les sujets ne pouvaient etre abordes. II convenait de focaliser les travaux sur quelques

uns des points les plus significatifs, sans toutefois perdre de vue 1'unite d'un phenomene
polymorphe.

1° - La confrontation propriete intellectuelle et information: panorama international des
tendances:

En premier lieu, il s'agit de dresser un panorama comparatif international des rapports

entre propriete intellectuelle et I'information. Mr le Doyen Vivant a bien voulu accepter
cette tache considerable qui consistera a embrasser cette vaste matiere pour en faire

emerger les lignes profondes d'evolution.

C'est ainsi qu'il nous entraine dans le temps et 1'espace, de la Grece aux USA, sans
negliger quelques continents, a la recherche des cotes de I'originalite, ou protectabilite,
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et de quelques phares pour les signaler.

II soulignera les equilibres qui se dessinent entre les diverses families a 1'interieur du
droit de la propriete intellectuelle: comment "le droit d'auteur est privilegie, le brevet

courtise et le droit commun revisite", selon sa tres expressive trilogie.

Ce faisant, il nous invite a nous pencher sur 1'une des problematiques essentielles
aujourd'hui qui resulte de I'internationalisation : les divergences et convergences des

droits nationaux, apparentes ou reelles, au-dela des philosophies juridiques ou des
terminologies particulieres.

Les banques de donnees, les logiciels, systemes expert ..., constituent les objets

etudies. II constate que si I'information est au "coeur" de ces objets, les outils du droit
apprehendent peu, ou de fa?on insuffisante, I'information en tant que telle, notamment
le copyright, si ce n'est le brevet.

C'est peut-etre que le concept de propriete, element commun a ces instruments
juridiques, est peu adapte a I'information ou bien que 1'outil pertinent fait encore defaut

dans nos systemes juridiques. Avec moins d'exigence, ne faut-il pas songer recourir a
des concepts classiques du droit commun. Des moyens de portee juridique plus

restreinte certes, mais non sans utilite pour asseoir un droit (contrat) pour sanctionner
un comportement anti-social (delit civil ou penal, responsabilite, parasitisme,
concurrence deloyale).

Cette multiplication des droits, cet "emiettement", dit Mr Vivant, ajoute, bien que cela
ne soit pas sans quelques avantages, a la complexite des tentatives nationales et

Internationales pour elaborer un droit apte a apprehender I'information.

2° - Logiques et pratiques sectorielles des entreprises intemationales dans la gestion de
rinformation, le transfer! de technologic:

Contre-point complementaire au panorama des tendances mondiales du droit, quelles
sont les tendances chez les grands acteurs ? L'analyse des pratiques dans leur strategic

de gestion de I'information et du transfert de technologic devrait permettre de degager,
a present d'un point de vue plus operational, les tendances, solutions et questions,

qui se dessinent dans cette confrontation entre information et propriete intellectuelle.
Mr Robert W. Beekham, Directeur du Departement de la Propriete Intellectuelle a la

Defense Research Agency portera notre attention sur les secteurs de 1'aviation, de la
recherche et de la defense dans lesquels les systemes d'information et les transferts de

technologies, specialement du fait des operations de cooperation Internationale, jouent
un role croissant et dont la maitrise est de plus en plus determinante pour la strategic
des entreprises.
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3° - Reprographic: licence legale et voie contractuelle:

Les 300 billions de photocopies illicites effectuees chaque annee dans le monde

constituent 1'un des defis economiques et juridiques. La reproduction de materiaux
proteges a etc laissee longtemps sans pratique active de protection de la part des
titulaires de droits. L'ampleur du phenomene a conduit les editeurs et auteurs a se
preoccuper du "photoco-pillage". Cette activite de reproduction, jusqu'a present
demeuree "souterraine" d'un point de vue economique et juridique, tente d'emerger.

Les droits individuels ne pouvant plus s'exercer, la gestion collective s'impose d'elle-
meme. Mais deux grands systemes de gestion juridique sont en competition: le contrat
et la licence legale.

Mr Colin P. Hadley, chief executive de la CLA (Copyright Licensing Agency) en
Grande Bretagne, souligne 1'interet, tant pour les utilisateurs que pour les detenteurs
dep droits, de developper un systeme fonde sur une base volontaire plutot qu'imposee
- meme s'il est necessaire de prevoir, dans certains cas, des substituts de licence non
volontaire, tel que 1'extension d'accord collectif. C'est 1'une de ses dix propositions
d'orientation pour un systeme juridique pertinent. Pertinent car il repose sur 1'equilibre
des interets divers en presence et parce qu'il offre une solution rationnelle a la gestion
des flux financiers.

Dans 1'optique du marche mondial, la proposition relative a 1'egalite de traitement
national / etranger, tant en ce qui concerne la tan fi cat ion que la repartition, retient
1'attention car elle pourrait etre source d'un veritable transfert de pouvoir a 1'echelle des
continents dont les enjeux strategiques et economiques sont loin d'etre admis faute
d'un cadre juridique international adequat.

Le systeme juridique pour la gestion de la reprographic qui s'elabore et se met en
place, serait-il deja depasse ? Chacun devine en effet que le precede de reproduction
veritable sera numerique - 1'electrocopie. Menace ou espoir ? Les moyens techniques
offrent-ils des reponses aux risques qu'ils secretent ? Le controle electronique
generalise serait-il envisageable qu'il conviendrait au prealable de s'assurer d'une unite
de vue, au plan international, sur la qualification juridique des operations d'electro-
copie afin de determiner si elles donnent bien prises a des droits.

4° - Services electroniques d'information:

Le developpement des services electroniques d'information constitue tres certainement
1'un des phenomenes qui caracterise la decennie qui vient de s'achever. Comme on le
constate, la problematique "reprographic" s'elargit par interpenetration et
differenciation a la fois de cette technologic combinatoire multi-fonctionnelle qui
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permet reproduction, representation et surtout traitement et circulation de rinformation.

Ces particularites font du secteur des services electroniques d'information un revelateur
- laboratoire juridique.

La numerisation, les capacite et rapidite de stockage, de traitement et de circulation font

emerger de nouveau biens, les banques de donnees, de nouveaux acteurs, producteurs,
editeurs, serveurs ... dont les relations avec les objets qu'ils produisent, traitent,
distribuent, ont du etre elaborees.

La rapidite du developpement de ces services, leur particularisme, leur evolutivite, ont
contraint a emprunter des processus de production du droit qui laissent une plus grande

place aux professionnels, a la pratique. En d'autres termes, a choisir la voie de la
regulation, voire de 1'auto-regulation plutot que celle de la reglementation. Les contrats

et les codes de bonne conduite en constituent les instruments privilegies, comme nous
1'exposera Mr Joe Bremmer, Attorney, Conseiller de Databax Developpement
Corporation.

5° - Quelles relations entre secteur public et prive ?

Mais n'est-ce pas le developpement de ces services electroniques qui a fait emerger une

nouvelle problematique sur le marche de I'information : le regime juridique de
I'information administrative, ainsi que les conditions d'intervention du secteur public
sur le marche.

La question n'est pas nouvelle. Les gisements informationnels publics sont anciens et
considerables, dans de nombreux secteurs. Mais 1'electronisation renouvelle et elargie
la problematique.

Une problematique complexe car le sujet interfere avec une diversite d'aspects legaux
relevant notamment du droit de la concurrence, au droit des donnees nominatives, au

secret, comme 1'expose Mr Herbert Burckert, Attorney a la Cour de Cologne,
Professeur invite a 1'Universite de Laval.

Quel equilibre etablir entre les prerogatives necessaires a 1'exercice des responsabilites

des pouvoirs publics, locaux ou nationaux et le fonctionnement du marche de
I'information ? C'est poser la question d'une eventuelle deregulation de 1'activite

informationnelle de 1'administration. Mr Burkert fait une approche en parallele de
certaines reflexions ou positions aux USA et en Europe pour souligner combien une

demarche prudente et balancee lui apparait indispensable, car il conviendrait de prendre
en compte la specificite des fonctions de I'information du secteur public.
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6° - Les tranferts de technologic: negotiations Internationales et travaux en cours:

Le transfer! des technologies est par essence un transfer! d'information, que le transfer!

porte sur des competences, du savoir-faire ou des donnees. Si son importance
quantitative est delicate a evaluer, son importance qualitative, voire strategique, conduit

a I'exercice de controles qui font 1'objet d'une reglementation specifique et dans divers

secteurs a la mise en place de cadre regulatoire.

Ces informations, en tant qu'elles s'integrent dans des processus industriels, civils ou

militaires, suscitent des modalites juridiques particulieres de transfert qui sont
marquees par 1'environnement technique et economique, objet meme de I'information,

et par la nature meme du secteur d'activite. C'est ainsi, comme le souligne Mr le
Controleur General des Armees, Paul Freiermuth, que les transferts de connaissances,

de competences et de performances s'effectuent sur la base d'accord de cooperation, de
partenariat, dans un cadre bilateral ou multilateral, selon les pays et les secteurs.

Malgre ces specificites, certaines preoccupations apparaissent communes aux autres

domaines de 1'activite informationnelle : transfert ne signifie pas abandon des droits,
mais usage autorise limite. Le probleme de la protection contre une dissemination ou

utilisation indue est recurrent.

7° - La nouvelle Europe:

L'Europe est un acteur privilegie de I'information et de la propriete intellectuelle en

raison de sa complexite, de son poids sur le marche des technologies de 1'information
et du double mouvement interne et externe qui I'anime. La Communaute Europeenne,

au centre de ce mouvement, mene en effet une intense politique interne pour la mise en
place du marche unique de 1993 et developpe une politique externe dans les enceintes

internationales et aupres des pays de la nouvelle grande Europe - anciennement pays de

1'Est, notamment.

Les aspects juridiques ont etc identifies par les dirigeants de la CEE comme 1'un des

obstacles a I'instauration du marche unique de rinformation. De nombreuses initiatives
ont done etc prises par la Commission et des mesures adoptees, ou mises en chantier,

pour parvenir, au-dela de la diversite des systemes juridiques nationaux, a elaborer une
base commune compatible. Cette demarche est illustree par de nombreux exemples que

cite Mme Bridget Czarnota, administrates principal a la Commission (DG III ) :
logiciel, topographic de semi-conducteur, banques de donnees, reprographic, donnees

nominatives ... sans oublier les marques, brevets, standard de normalisation...

La demarche communautaire se confronte sur la scene internationale aux grands acteurs
comme les USA et le Japon, notamment dans les enceintes et negotiations en cours au
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sein du GATT qui seront commentees par Mme Czarnota, avant qu'elle n'evoque
1*emergence de la grande Europe, nee des bouleversements de ces demieres annees et
dans laquelle une au!re organisation joue un role important sur divers points du secteur
informationnel: le Conseil de 1'Europe.

8° - Information et responsabilite:

L'activite informationnelle est a haut risque. Les responsabilites encourues sont
multiples, les dommages dans certains cas peuvenl etre considerables.

Dans la chaine des operateurs (le fournisseur d'information, le fournisseur de service,
le serveur), es!-il concevable d'identifier 1'un d'entre eux pour assumer la
responsabilite finale ? Mais sur quel fondemen! ce!le responsabilite serait-elle
raisonnablement assise : la faute, la negligence ? Les principes traditionnels sont-ils
transposables a la gestion de milliards d'octects a la seconde... ?

Pour Mr Steven J. Metalitz, Vice President et Conseiller General de I'Association de
I'lndustrie de I'information (I.I.A.), le developpement des services d'information se
realise dans un environnement juridique qui se caracterise par trois poles de
responsabilite lies a trois types de droits et personnes : 1'auteur et autres sources, les
personnes citees el I'ulilisateur.

L'amenagement des clauses contractuelles ne peut permettre d'echapper a toute
responsabilite nous precise Mr Steven J. Metalitz qui prone une demarche prudente
dans la mise en oeuvre des solutions et suggere d'emprunter la voie de 1'auto-

regulation pour trouver la juste balance des interets en presence el la flexibilit e
necessaire.

Conclusion:

De nombreux aspects du marche international de I'information doivent retenir encore
1'attention. On songe ici aux diverses questions liees aux relations contractuelles et au
probleme delicat des conflits de lois et de juridictions. Mais le plus souvent, ils constituent
1'environnement plus general de toute activite transfrontaliere, sans pour autant negliger le fait
qu'ils peuvent etre marques a certains egards par la specific!te du droit de la propriete
intellectuelle ou les particularites de 1'activite informationnelle.
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Les exposes et les questions qui suivront non seulement permettront d'approfondir, voire de
completer, ces divers themes et les problematiques qui les sous-tendent afin de parvenir aux
termes de nos travaux a degager quelques lignes directrices pour la reflexion et 1'action.

Jean MARTIN
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PROPRIETE INTELLECTUELL E E T INFORMATION
Panorama comparati f  internationa l

Miche l  VIVAN T
Doyen d e l a Facult y d e Droi t

et  de s Science s Economique s d e Montpel1ie r
(France )

Exper t  aupre s d e l a Commissio n de s Communaute s europeenne s
Consultan t

1.  I I  es t  certainemen t
audacieu x d e pretendr e dresse r  u n
panoram a internationa l  d e 1'eta t  de s
systeme s nationau x d e propriet e
intellectuell e afi n d e discerne r
comment  il s apprehenden t  o u son t
susceptible s d'apprehende r
I'informatio n e t  regule r  l e march e
de eelle-ci .

1.1 .  L a notio n meme
d'informatio n es t  vagu e e t  peu t  gtr e
entendu e d e manier e plu s o u moin s
larg e jusqu' a comprendr e le s
"objets "  le s plu s varie s :  press e e t
livre ,  logicie l  e t  systeme-expert ,
banqu e d e donnee s e t  emissio n d e
television ,  techniqu e brevetabl e e n
tan t  qu'un e techniqu e divulgue e
constitu e un e informatio n pou r  le s
entreprise s presente s su r  l e marche ,
signe s distinctif s comme le s marque s
en tan t  qu'i l  s'agi t  d'informatio n
pour  l e consommateur.. .  San s omettr e
qu'informatio n peu t  renvoye r  a
informatio n d u citoye n o u d u salari e
par  exemple .  Dan s l e context e qu i
es t  l e nStre ,  i l  es t  clair ,
cependant ,  qu e l a notio n doi t  Str e
resserree .  L'informatio n es t  ic i
cell e qu i  es t  traite e pa r  le s haute s
technologie s (hig h .technologies )  e t
transit e pa r  le s systeme s d e
communicatio n modern e :  informatiqu e
au sen s l e plu s larg e d u mot  e t
telecommunications ,  press e
electroniqu e pa r  exemple ,  s i  1'o n
doi t  parle r  d e presse ,  mai s no n
poin t  press e sou s form e papie r
traditionnelle .

1.5 .  L a notio n d e propriet e
intellectuelle ,  d  I'encontr e d u
premie r  sentimen t  qu'o n peu t  en '
avoir ,  n'es t  pa s no n plu s
parfaitemen t  cernee ,  d u moin s £
1'echell e internationale .  L a
PJC.OQ.C.isdad .  Lritsl_ectual _ e n espagno i
et  e n droi t  espagno i  renvoi e a u seu l
droi t  d e l a propriet e litterair e e t
artistiqu e (droi t  d'auteu r  e t
COP-YJL i_ght )  ,  l a ou ,  e n droi t
fran5ais ,  le s mot s equivalent s d e
propriet e intellectuell e couvren t  c e
m§me cham p d e l a propriet e
litterair e e t  artistiqu e mai s auss i
celu i  d e l a propriet e industrialle .
Et  encor e convient—i l  d e note r  qu e
deu x acception s d e ce s mot s son t
encor e possible s d'u n poin t  d e vu e
fransai s :  1'une ,  etroite ,  qu i  vien t
d'Str e rappele e qu i  reserv e l e
vocabl e a  c e qu'u n jurist e d e droi t
continenta l  qualifier a d e propriet e
strjct g sens u ("reservatio n
privative") ,  1'autre ,  plu s large ,

qu i  rejoindr a le s pratique s anglo -
americaine s pou r  considere r  tou s le s
mecanisme s juridique s apte s &
assure r  l a "gestion "  d'un e valeu r
economique ,  qu'i l  s'agiss e d e
mecanisme s contractuels ,  d e
mecanisme s d e 1'ordr e de s delit s
dans le s droit s continentau x o u de s
tOJCt ^  dan s les .  droit s d e common l_a w
ou d e propriete s propremen t  dites .

Afi n d e n e pa s restreindr e
abusivemen t  notr e cham p
d'investigation ,  i l  ser a raisonnabl e
ic i  d'adopte r  l a visio n l a plu s
large ,  d'autan t  que ,  s i  nu l  n'ignor e
que droi t  d'auteu r  e t  copyrigh t  son t
specialemen t  sollicite s pou r
repondr e au x difficulte s nee s d e ce s
nouveau x secteur s d e 1'Industri e d e
I'information ,  o n n e saurai t  ignore r
davantag e qu'i l  n e s'agi t  pa s 1 £
d'un e voi e exclusive .  Un e optio n
moin s ouvert e deboucherai t  su r  un e
visio n mutile e d e l a realite .

3.  Propriet e intellectuell e e t
informatio n :  nou s nou s efforceron s
done d'examine r  comment  le s diver s
systeme s d e droit s nationau x tenten t
de repondr e au x de f  i s inattendu s
lance s pa r  le s nouvelle s
technologie s d e I'informatio n e t  d e
l a communication .  Nou s tenteron s d e
degage r  le s enjeu x e t  le s
cheminement s communs qu e suscit e
cett e communaut e d'enjeux .  Nou s
noteron s dan s l e m§me temp s le s
divergence s d e philosophie s e t  d e
pratique s qu i  peuven t  ?tr e source s
de rupture s entr e region s d u glob e
voir e d e pay s h pay s e t  d e l a sort e
alle r  a  I'encontr e d e 1'instauratio n
d'u n march e internationa l  su r  d e
I'information .  L e je u opposition s -
rapprochement s entr e systeme s e t
entr e solution s retenue s a u sei n
mSme d'u n system e etan t  constan t
temoign e bie n de s incertitude s qu i
regnen t  a  c e jour .

S.I .  U n rappe l  genera l  e t
generiqu e es t  pourtan t  possibl e e t
de surcrol t  necessair e e n prealabl e
a tou t  autr e developpement ,  a  savoi r
que l a nor« e d e depar t  es t  l a non -
protection .  Un e formul e reSu e e n
France ,  mai s qu i  vau t  pou r  tou s
pays ,  di t  qu e "le s idee s son t
de libr e parcours "  (Desbois) .
L'information ,  comme telle ,
n'appartien t  £  personn e o u
appartien t  a  tou s (comm e o n voudra) .
Le droi t  peu t  veni r  affermi r  un e
reservatio n factuell e pou r  assure r
l e secre t  quan d l e detenteu r  a
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chois i  c e moye n pou r  s'assure r  l a
maltris e d e I'informatio n (c'es t  l e
statu t  bie n conn u d u savoir-fair e o u
know-how) .  I I  n e peu t  offri r  u n
autr e statu t  £  cett e information ,
selo n se s propre s canons ,  qu e s i
celle-c i  present e te l  o u te l  trai t  :
caracter e inventif ,  "fa5onnage",.. .

2.2 .  C e rappe l  fait ,  s i  1'o n
ne s'attach e pa s a  de s protection s
"peripheriques "  comme l e droi t  de s
marque s qui ,  identifian t  u n produi t
informationne l  comme i l  l e ferai t
d'u n autre ,  perme t  d e reteni r  un e
cl ientel e mai s n'assur e pa s d e
droit s su r  l a creatio n e n tan t  qu e
telle ,  c e son t  ains i  quelque s
mecanisme s specialemen t  elu s pa r  l a
pratiqu e qu'i l  fau t  considere r  e t
qui  s e presenten t  dan s u n curieu x
rappor t  dialectiqu e comme si ,  a
chaqu e fois ,  le s insuffisance s d e
1'u n poussaien t  praticien s e t
legislateur s A  opte r  pou r  u n autre .
C'es t  ains i  que ,  s'i l  es t  evident ,
comme nou s 1'avon s dej a d i t ,  qu e l e
droi t  d'auteu r  et  le  c_qp_Y_r_i.9£lt ^  son t
dominants ,  &  1'echell e d e l a
planete ,  pou r  ce s technologie s d e
I'information ,  i l  es t  flagran t  auss i
que l e recour s a u brevet ,  qu'o n
croyai t  ecarte ,  ressurgit ,  d e m5me
que revien t  su r  l e devan t  d e l a
scene ,  specialemen t  flou r  de s
creation s no n encor e bie n
"encadrees" ,  u n appe l  a u droi t
commun,  a u besoi n repense ,  san s
oublie r  bie n sC r  l a voi e de s
protection s sui ^  g.ener.i_s .

Nous etudieron s don e tour-a -
tou r

— l e droi t  d'auteu r  privilegi e CD;
-  l e breve t  courtis e (II) ;
-  e t  l e droi t  commun revisit e (III) ,

avan t  d e dir e u n mot ,  e n form e
d'ul t im e interrogation ,  su r  d e
possible s nouvelle s pistes .

I. -  L E DROI T D'AUTEU R PRIVILEGI E

3.  Droi t  d'auteu r  e t
cP.9Yr.ig!l!J r  trouven t  un e plac e qu e
1'o n peu t  qualifie r  d e naturell e
dans u n certai n nombr e d e ca s pou r
lesquel s l a transpositio n d e
I'ancie n a u nouvea u s e fai t  d e
manier e aisee ,  l e passag e d e 1'u n a
1'autr e s e realisan t  e n quelqu e
sort e e n douceur .  Comme jadi s l a
photographi c a  p u apparaTtr e comme
prolongoan t  l a peintur e (encor e

qu' i l  n e fai l l e pa s oublie r  que ,
pou r  certains ,  l e cot e "mecanique "
de l a premier e devai t  lu i  fair e
denie r  tou t  caracter e artistiqu e e t
que parei l l e ide e a  laisse ,
aujourd'hu i  encore ,  certaine s
"scories "  dan s no s lois) .

I I  e n v a ains i  d e 1'imag e
digital ise e qui ,  bie n qu'obje t  d'u n
te l  traitement ,  rest e d'abor d un e
image ,  o u d e 1'editio n electroniqu e
don t  l e changemen t  d e suppor t
n'affect e evidemmen t  pa s l a qualit e
d'edition .  C'es t  ains i  qu e l a
doctrin e neerlandais e a  soulign e qu e
l a form e digital ise e eventuellemen t
adopte e n'affectai t  pa s l a natur e
ecrit e d'u n travai l  (Meijboom )  e t
que l e droi t  franSai s soume t  l a
press e electroniqu e a u droi t  genera l
de l a press e tan t  pou r  le s aspect s
direct s d e droi t  d'auteu r  qu e
par  exempl e pou r  le s question s d e
responsabilit e qu i  peuven t  s e poser .

*.  Droi t  d'auteu r  e t  cgg_y_ri_gh t
ont  conquis ,  d e haut e lutte ,  o u son t
en trai n d e conqueri r  un e semblabl e
plac e pou r  c e qu i  es t  de s logiciel s
et  de s banque s d e donnees .

Les Etats-Unis ,  ave c l a reform e
du Copyrigh t  Ac t  inte r  venu e e n 1980 ,
ont  montr e l a voi e £  propo s de s
programmes .  L'Allemagne ,  l e C h i l i ,
l a France ,  l e Japo n on t  adopt e de s
loi s analogue s de s 1985 .  A  traver s
loi s o u jurisprudence ,  l a plupar t
des pays ,  developpe s o u a  tou t  l e
moin s soucieu x d e participe r  a u
concer t  de s nations ,  s e son t  rallie s
£ cett e solutio n (Canad a o u Mexiqu e
su r  l e continen t  americain ,  Espagn e
ou Royaume-Un i  su r  l e continen t
europeen,... )  fut-c e parfoi s ave c
reticenc e (Australi e o u Bresil) .  L a
doctrine ,  l a o u i l  n'exist e pa s
d'autr e source ,  s'es t  generalemen t
prononce e dan s l e m§me sen s (qu'i l
s'agiss e d e pay s auss i  different s
que l e Congo ,  l e Luxembour g o u l e
Perou) .  L a Commissio n de s
Communautes europeenne s vien t
d'adopter ,  e n ma i  1991 ,  un e
directiv e au x terme s d e laquell e le s
programme s son t  de s oeuvre s
litteraire s qui ,  sou s quelque s
regie s particulieres ,  doiven t  §tr e
traitee s comme telles .

Pour  c e qu i  es t  de s banque s d e
donnees ,  rarissime s son t  le s Etat s
qu i ,  comme l a Republiqu e
dominicaine ,  on t  di t  expressemen t
leu r  accorde r  un e protectio n a u
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titr e d e l a propriet e l itterair e e t
artistique ,  mai s l e consensu s s e
fai t  pou r  l a reconnaissanc e d'un e
tell e protectio n e t  tell e o u tell e
decisio n national e peu t  mSme gtr e
so 11icite e e n c e sens .  Le s
autorite s communautaire s
travaillent ,  d'ailleurs ,  £  u n proje t
de directiv e qu i  consacrerai t  c e
choi x .

5.  Ce s convergence s n e reglen t
pas tout ,  cependant ,  e t  loi n d e la .

Sans meme s'arr§te r  a u fai t  qu e
le s exemple s donne s n e doiven t  pa s
masquer  1'existenc e d'incertitude s
(qu e dire ,  pa r  exemple ,  d'u n
systeme-expert?) ,  i l  es t  d e fai t
qu'i l  n e suffit  pa s d e s e retrouve r
su r  quelque s mot s £  fort e valeu r
evocatric e :  protection ,  droi t
d'auteu r  (o u <LgQ_v.r_i.gjT̂ )  ,
originalite,.. .  pou r  parle r
reellemen t  l e m§me langag e e t
concretemen t  mettr e e n plac e de s
systeme s d e droit ,  sino n semblables ,
du moin s d e m?me espri t  e t  propre s a
permettr e veritablemen t  l a mis e su r
pie d d'u n march e internationa l  d e
1'informa t  ion .

Les specialiste s d e ce s
question s saven t  bie n qu e le s
philosophie s de s diver s systemes ,  e t
specialemen t  d u droi t  d'auteu r
(derech g d e a u tor ,  d.irjt_t p
d^autgre,... )  d'un e par t  e t  d u
SrSDYrlgb *  d'autr e part ,  son t  tre s
differentes ,  c e qu i  indui t  de s
pratique s tou t  a  fai t  dissemblables .
Ni  le s condition s d e l a protectio n
offerte ,  n i  le s effet s d e celle-c i
ne s e presenten t  dan s le s mfme s
terme s d e regio n a  regio n (d u
globe) ,  s i  c e n'es t  d e pay s a  pays .

I I  ser a asse z ais e d e l e
demontre r  e n donnan t  a  cett e
approch e e n terme s d e condition s e t
d'effet s u n tou r  plu s concret ,  a
traver s deu x interrogation s :  quell e
creatio n protege-t-on ? Quell e
protectio n offre-t-on ? Nou s
laisseron s d e cot e le s disparite s
strictemen t  procedurale s :  depo t  o u
absenc e d e depot ,  necessit e o u no n
d'un e mentio n revendiquan t  u n droi t
su r  l a creation.. .

A. -  Quell e creatio n protege—t—on ?

6.  I I  n e s'agi t  pa s d e s e
redemande r  ic i  s i  1'o n proteg e o u
non u n logicie l  o u tell e o u tell e

autr e creatio n e n soi .  Mai s d e s e
pose r  l a questio n d e savoi r  c e qu i
justifi e 1'interventio n d u droit ,
su r  que l  criter e u n Offic e nationa l
(quan d offic e i l  y  a )  o u u n jug e
accepter a d e reconnaitr e protectio n
ou no n a  un e creatio n donnee ,
logiciel l e o u autre .  L'interrogatio n
es t  done ,  s i  o n veu t  voi r  le s chose s
ainsi ,  d e philosophi c d u droi t  e t
des droits ,  mai s i l  es t  clai r  auss i
qu'ell e es t  tre s pratique ,  puisque ,
selo n l a repons e apportee ,  l e m?me
bie n pourr a 5tr e ten u o u no n pou r
susceptibl e d e protection ,  ave c tou t
ce qu e cel a peu t  implique r  d u poin t
de vu e d u marche .

7.  Quan d tou s le s droit s fon t
de l a conditio n d'originalit e
(originalit e d e 1'oeuvre) ,  l a
conditio n d e s a protection ,  i l
convien t  don e d e s e demande r  c e qu e
pratiquemen t  cel a recouvre .

7. 1 L a philosophi c d u droi t
d'auteu r  strjct p sens u es t
clairemen t  personneliste .

L'originalit e es t  ains i  defini e
par  l a doctrin e franSais e
traditionnell e (Desboi s o u
Colombet) ,  rejoint e pa r  l a doctrin e
espagnole ,  italienne ,  greequ e
(Koumantos) ,  comme 1'empreint e d e l a
personnalit e d e 1'auteu r  present e
dans 1'oeuvre ,  su r  1'ide e -  qu i  a
fai t  1'obje t  d e deba t  e n philosophi e
<c.fz .  Hegel )  -  selo n laquell e
1'oeuvr e es t  "un e emanatio n
incessammen t  agissant e .. .  d e
1'individu "  (Saleilles) .  L'oeuvr e
es t  protege e parc e qu'ell e es t  l e
prolongemen t  d e 1'auteur .  Ell e n e
peu t  don e I'gtr e qu e s i  1'auteu r  es t
"present "  dan s 1'oeuvr e £  proteger .
On concoi t  qu'un e tell e conceptio n
convienn e mieu x a  u n tablea u d e
Picass o qu' £ un e creatio n
logicielle .

7. S E n revanche ,  s i  1'o n a  p u
ecrir e :  "Copyrigh t  .i s a  propert y
CLg.b. t  ib-i-C h authgr_ s hav e i n relatio n
t °  th e work s whi_c h thev .  create. "
(Dworki n &  Taylor) ,  i l  n e faudrai t
pas ,  pou r  autant ,  e n conclur e qu'u n
mSme lie n personne l  entr e I'oeuvr e
et  1'auteu r  es t  exig e dan s c e
system e d e copyright .

Cel a es t  particulieremen t  ne t
quan d o n li t  sou s l a plum e de s
auteur s d  1'instan t  cite s qu e
1'exigenc e d'originalit e signifie ,
quan t  au x oeuvre s litteraires ,  "no t
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CQ.e.i.'id "  o u qu e te l  autr e auteu r
parl e e n terme s generau x d e "sk_i_l_ l
and Labour "  (Chalton) .  On sai t  auss i
que ,  pou r  certains ,  l a protectio n
es t  o u devrai t  ?tr e l e pr i x d e l a
transpiratio n (swea t  o f  th e brow) .
L'applicatio n a  de s oeuvre s
"industrielles "  (qu'i l  s'agiss e
d'industrie s d e I'informatio n o u
d'autre s industries )  es t  evidemmen t
plu s commode dan s cett e conceptio n
des chose s qu e dan s l e ca s
precedent .

7. 3 Moin s marque s dan s u n sen s
ou dan s 1'autre ,  d'autre s droit s
revelen t  de s choi x medians .

Dans l a legislatio n turque ,  i l
es t  ains i  questio n d e "creatio n
intellectuell e refletan t  l a
personnalit e d e 1'auteur" .  E t  l a
formul e es t  S  note r  ca r  ell e amorc e
un glissement ,  d e l a personnalit e
(individ u consider e globalement )
qu'ell e vis e toujour s comme pa r
exempl e e n France ,  ver s 1'intellec t
(qu i  n'es t  qu'un e dimensio n d e l a
personne) .  I I  sembl e bie n qu e 1'ide e
soi t  egalemen t  present e e n Allemagn e
quan d i l  es t  questio n d e "creatio n
intellectuell e personnelle" .  A
Panama,  £  cot e d e l a creatio n
artistique ,  es t  vise e l a productio n
resultan t  d'u n "effor t  personne l
d'intel1igence" .  L'accen t  es t  encor e
mi s au x Pays-Ba s su r  le s choi x -
implicitemen t  intellectuel s -
personnel s fait s pa r  1'auteur .

7.* » I I  es t  clai r  qu e le s
different s droit s nationau x ne  son t
pas semblablemen t  prepare s £
accueilli r  de s creation s dan s
lesquelle s l a dimensio n
technologiqu e peu t  semble r  domine r
et  l e travai l  o u 1'investissemen t
plu s importan t  qu e l a creativite .

8.  I I  faut ,  cependant ,
certainemen t  s e garde r  d'un e
systematisatio n absolue ,  tro p
dogmatique .

B. I  Le s consequence s concrete s
peuven t  n'gtr e pa s celle s qu e 1'o n
attendaient .  Ainsi ,  s i  l a lo i
britanniqu e perme t  expressemen t  qu e
soien t  protegee s le s compilation s
(Ac t  1988 ,  art .  3.1) ,  alor s qu e l a
Cour  d e cassatio n franSais e a
declare ,  e n 198 9 (Cou r  d e cassation ,
1 er e ch. ,  2  ma i  1989) ,  qu e celles -
c i  n e 1'etaien t  point ,  i l  n'e n
demeur e pa s moin s qu e de s liste s d e
rencontre s sportive s on t  et e

protegee s a u Royaume-Un i  comme 1' a
et e u n annuair e e n France !
Curieusemen t  mgme,  dan s u n system e
qui  es t  d e copyright ,  l a Cou r
Suprgme de s Etats-Uni s a  recemmen t
refus S d'admettr e l a protectio n d'u n
annuair e pa r  l e cgo_v_ r  Lght ,  recusan t
au passag e le s opinion s doctrinale s
su r  l e pr i x a  reconnaltr e a  l a
transpiratio n evoquee s plu s hau t
(Cou r  Supreme ,  Feis t  v s Rura l
Telephone ,  5 7 mar s 1991) .

8. 2 Rest e qu e le s disparite s
de philosophi c n e son t  pa s
depourvue s d'incidence .  On e n
donner a u n exempl e positi f  e t
un exempl e prospectif .

8.2. 1 Donne e positiv e :
partan t  d e vision s proche s mai s
manifestan t  de s sensibilite s tre s
differente s au x nouvelle s
technologies ,  le s deu x juridiction s
le s plu s elevee s dan s 1'ordr e
judiciaire ,  e n Allemagn e e t  e n
France ,  on t  donne ,  su r  l a questio n
de l a protectio n de s logiciels ,  de s
reponse s au x effet s diametralemen t
opposes .  L e Bundesge r  i.chtshgf ,  l e 9
mai  198 5 (arrg t  Inkassoprogramm) ,  a ,
en effet ,  conserv e un e attitude ,
conform e £  l a tradition ,  tre s
exigeante ,  ecartan t  pa r  l a mgme d u
benefic e d e l a protectio n legal e l e
plu s gran d nombr e de s logiciels ;  o n
a di t  qu e desormai s n e pouvai t
accede r  a  celle-c i  qu e "l a crem e de s
cremes "  (Rattinger) .  L a Cou r  d e
cassatio n franQais e a  choisi ,  tou t
au contraire ,  l e 7  mar s 1986 ,  a u
rebour s d e l a tradit io n d u droi t
national ,  d'objective r  l e criter e
d'originali t e e n exigean t  seulemen t
du programm e qu'i l  port e "l a marqu e
de 1'appor t  intellectue l  d e so n
auteur "  (arrg t  Babola t  c /  Pachot ,
rend u e n Assemble e pleniere) ;  o n
peu t  pense r  qu e l e plu s gran d nombr e
des logiciel s peu t  don e e n Franc e
Str e protege .  Mai s un e tell e
distorsio n n'es t  evidemmen t  pa s
favorabl e a  l a creatio n d'u n march e
transnationa l  -  meme seulemen t
europee n -  d u logiciel !  E t  l a pris e
en compt e d e celle-c i  n'es t  pa s d u
tou t  etranger e a u fai t  qu'i l  a  et e
jug e necessair e d e defini r  dan s l a
Directiv e communautair e c e qu e le s
Europeen s entendaien t  recouvri r  d u
nom d'originali t e (art .  1. 3 :  "U n
programm e d'ordinateu r  es t  proteg e
s'i l  es t  original ,  e n c e sen s qu'i l
es t  l a creatio n intellectuell e
propr e i  so n auteur") .
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8.2. 2 Illustratio n prospectiv e
(l a difficult e n' a pa s encor e
affleure e dan s l a pratique ,  a u moin s
au contentieux )  de s implication s
negative s de s difference s
enregistree s entr e droit s
nationau x :  i l  parait ,  e n 1'etat ,
extrgmemen t  difficil e d e concevoi r
un march e transfrontier e d e
I'informatio n electroniqu e qu i
relev e d e regie s ferme s e t  claire s
des 1'instan t  o u l e mSme fond s
informationne l  peu t  ic i  s e voi r
reconnaitr e protectio n e t  l a non .

Le rapprochemen t  d e l a
polit iqu e communautair e e n matier e
de banque s d e donnee s e t  d e l a
decisio n precite e d e l a Cou r  suprem e
americain e fai t  naitr e un e tell e
inquietude .

Plu s concretement ,  un e etud e
que nou s avon s conduit e pou r  l e
compt e d e l a Commissio n de s
Communautes (Propriet e
intellectuell e e t  ensemble s
informationnel s automatises ,  1989 )
fai t  nettemen t  ressorti r  qu'au-del A
du noya u du r  constitu e pa r  le s
banque s d e donnee s e t  autre s fond s
"creatifs "  pou r  lesquel s le s
attitude s nationale s son t  a  p_r.i_gr_i _
asse z homogenes ,  l e consensu s vol e
en ecla t  de s qu'i l  fau t  envisage r  l a
protectio n d e compilation s :  le s
Danoi s (lo i  d e 1961 ,  sectio n 9̂) ,  e t
plu s largement ,  hor s Communaut e
europeenne ,  le s Scandinave s
disposen t  d e regie s propre s
permettan t  d e protege r  ce s
compilation s d e manier e original e
(  "catalogu e ru_le "  )  ,  le s Britannique s
le s visen t  dan s leu r  lo i  su r  l e
droi t  d'auteu r  (voi r  supr a n °  8.1) ,
le s Allemand s connaissen t  un e notio n
de "petit e monnaie "  (  "kje.in e munze" >
correspondan t  a  de s creation s qu'o n
pourrai t  dir e d e faibl e nivea u qu i
pourraien t  servi r  a  accueill i r  le s
compilation s (Herberger) ,  mai s le s
Italian s paraissen t  bie n hostile s a
de telle s idee s comme le s Francai s
si  1'o n s e refer e a  l'arr? t  d e l a
Cour  d e cassatio n dej a cit e (n °  8.1 )
de 1989 ,  encor e qu e curieusemen t  l a
cou r  d'appe l  d e Pari s ai t  qualifi e
une reunio n d'objet s (d e vehicule s
automobiles )  d'"oeuvr e d e 1'homme "
devan t  recevoi r  un e protectio n
pretorienn e (Cou r  d e Pari s 5 5 mai
1988) !  Nou s n e multiplieron s pa s le s
exemple s mai s tou s le s ingredient s
son t  l a pou r  qu'un e banqu e d e
donnee s etabli e a  Dusseldor f  e t
interroge e a  Mila n n'ai t  pa s l e mSme

statu t  juridiqu e dan s le s deu x
Etats .

Cett e conclusion ,  pe u
discutable ,  montr e bie n qu'i l  n'es t
pas possibl e d e s e satisfair e d e ce t
eta t  d e choses .

9.  I I  es t  vra i  qu'i l  es t
extrfmemen t  diff ici l e d e depasse r  l e
stad e d u constat .

Auss i  n e nou s risquerons—nou s
qu' £ quelque s observations .

La premier e es t  qu'i l  es t  un e
differenc e fondamental e selo n qu'o n
enten d protege r  1'investissemen t  o u
I'act e d e creation ,  1'investisseu r
ou l e createur .  Un e clarificatio n
su r  c e poin t  es t  indispensabl e mai s
i l  n'es t  peut-etr e pa s necessair e d e
raisonne r  e n terme s d'opposition .

La second e es t  que ,  e n depi t  d e
philosophie s d e depar t  bie n
differente s (voi r  supr a n °  7) ,
c.ge.y.r.i.gh t  e t  droi t  d'auteu r  n e
recouvren t  pas ,  auss i  nettemen t
qu'o n pourrai t  1'attendre ,  l a
dualit e investissemen t  e t  creation .
A l a verite ,  1'interrogatio n
traverse  le s familie s d e droit .
Le droi t  d'auteu r  es t  e n trai n
d'evolue r  ver s u n droi t  d'entrepris e
comme e n temoign e l a manier e don t  i l
apprehend e no n seulemen t  l a creatio n
logiciell e mai s auss i  1'audio -
visuel .  D'u n autr e cote ,  e t  san s
evoque r  a  presen t  l a questio n d u
conten u de s droit s  (voi r  plu s loin) ,
i l  es t  interessan t  d e relever ,  su r
l e terrai n d u droi t  americain ,  qu' a
l a decisio n d e l a Cou r  Suprfm e de s
Etats—Uni s qu i  refus e d e protege r
le s annuaire s (voi r  sup_r_ a 8.1 )  e t
parai t  ains i  s'eloigne r  d u souc i  d e
protectio n d e 1'investissement ,  o n
peu t  oppose r  cett e decision ,  Ashto n
Tate ,  d e l a Cou r  d e Californi e d u 1 2
decembr e 199 0 dan s laquell e u n jug e
priv e un e entrepris e d e so n
c°fiyrigt! t  pou r  n'avoi r  pa s declar e
au Copyrigh t  Of f  .ic e su r  qu e I s
produit s anterieur s ell e avai t
developp e se s propre s produits ,
suivan t  un e demarch e qu i  parai t
releve r  d'un e logiqu e d e typ e
brevet ,  c'est-a-dir e d e natur e
industrielle .

De fait ,  tan t  qu e plusieur s
logique s seron t  a  1'oeuvre ,  i l  ser a
difficil e d'abouti r  a  un e regulatio n
homogene,  quell e qu e soi t  cett e
regulation .
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Ce qu i  vau t  a u stad e de s
condition s vau t  evidemmen t  a u stad e
des effets .

B. -  Quell e protectio n o-ffre-t-on ?

10.  Quan d o n di t  qu e 1'o n
protege ,  i l  fau t  encor e s e demande r
ce qu e cel a recouvr e e t  veu t  dir e
dans l e concret .  Protectio n d e
forme ? Protectio n pou r  l a forme ?
Protectio n symbo l  iqu e o u efficace ?
Qui  offr e te l  o u te l  moye n d'action ?
C'es t  c e qu'i l  nou s fau t  examine r
dans c e panoram a de s diver s droit s
nationau x .

11.  U n poin t  acquis ,  commun a
tou s le s droits ,  es t  qu e droi t
d'auteu r  comme c.gp_y_r_î gh_t ^ n'assuren t
l a protectio n qu e d e l a forme ,  le s
idee s restant ,  comme i l  a  et e di t

°  2.1) ,  "d e libr e parcours "  .

La notio n d e form e d'expressio n
protegeabl e peu t  gtr e differemmen t
compris e :  pou r  de s pay s africain s
(comme l e Benin ,  l e Ghana ,  l e Kenya ,
l e Malawi,... )  qui ,  dan s leur s lois ,
fon t  eta t  d e "form e mate r  iell e
quelconque" ,  d'autre s n'usen t  pa s d e
formule s s i  large s e t  c'es t  ains i
que ,  jusqu' A l a clarificatio n
apporte e pa r  l a lo i  d e 198 8 (qu i
repondi t  pos i  t  ivemen t  )  ,  l a questio n
etai t  debattu e e n droi t  anglai s d e
savoi r  s i  u n enre g istremen t  devai t
Str e proteg e a u me"me titr e qu'u n
ecrit .  Toutefois ,  1'ide e dominant e
es t  bie n qu e l a form e (l a form e d e
l a forme... )  fai t  pe u a  1  'affair e :
donnee s e n memoir e d'ordinateu r  o u
fixee s su r  CD-ROM d o i  ven t  recevoi r
protection ,  comme le s image s
digita l  isee s plu s hau t  evoquee s
<s.up_r a n °  3 )  o u l a plu s
trad i  t  ionne l  l e de s creation s
(manuscri t  o u peinture) .

En revanche ,  qu e seul e l a form e
soi t  apprehende e pa r  le s mecanisme s
de droi t  d'auteu r  o u d e cgpyrjgh j
revel e un e distorsio n majeur e entr e
1'outi l  juridiqu e util is e e t  l e
propo s recherch e quan d l a creatio n
considere e me t  prio r  i  tairemen t  e n
caus e d e I'information .  Ca r  l a
valeu r  resid e alor s normalemen t  dan s
I'informatio n m?me (informatio n
fonctionne l  l e "encapsulee "  dan s u n
logicie l  e t  destine e a  fair e tourne r
une machine ,  -o u informatio n
economique ,  techniqu e o u
scientifiqu e contenu e dan s un e

banqu e d e donnee s e t  destine e a
permettr e l a pris e d e decision ,  pa r
exemple) .  L'uti1isateur ,  l e clien t
potentiel ,  l e concurren t  pa r  voi e d e
consequence ,  n e s'interessen t  pa s a
l a manier e don t  l e logicie l  es t
ecri t  o u don t  l a banqu e d e donnee s
es t  structure e e t  presentee ,  mai s £
ce qu e 1'u n e t  1'autr e apportent ,  d
ce qu e l e premie r  perme t  d e faire ,  A
ce qu e l a second e contien t  quell e
qu'e n soi t  l a forme .  C e n'es t
pourtan t  pa s c e qu' a traver s l e
mecanism e d e "reservation "  mi s e n
place ,  l e droi t  perme t  d e reserver !
Voi l i  qu i  expliqu e peut-gtre ,  a u
moin s pou r  partie ,  l a redecouvert e
du breve t  a  laquell e o n assist e
aujourd'hu i  (voi r  jnfr a II) .

12.  Encor e est-i l  qu e c e
defau t  es t  commun a  tou s le s
systeme s d e droit .  L'eclatemen t
entr e systemes ,  lor s mgme qu e tou s
apprehenden t  l a forme ,  s e retrouv e
vite .  U n droi t  d'auteu r  o u u n
cop.v. r  i.gh t  n'of f  r e pa s ic i  o u l i  le s
mgmes moyen s d'action .

Ce qu'i l  es t  ais e d e verifie r
en consideran t  tour-a-tour ,  suivan t
l a structur e d u droi t  d'auteu r
consacre e pa r  l a Conventio n d e Bern e
de 1886 ,  prerogative s patrimoniale s
et  prerogative s morales .  L'obje t
mgme d e cett e etud e e t  se s l imite s
conduisan t  bie n sG r  A  fair e l e choi x
de quelque s donnee s significatives ,
san s pretendr e balaye r
systematiquemen t  u n cham p
d'investigatio n auss i  important .

1. — L'octro i  d e prerogative s
patrimoniale s

13.  I I  es t  possibl e d e dire ,
sans abus ,  qu e tou s le s droit s
s'accorden t  S  reconnaltr e deu x
prerogatives ,  4  caracter e
economique ,  d e bas e qu i  son t  l e
droi t  d e reproductio n e t  l e droi t  d e
representation .

Le droi t  d e reproductio n es t
parfoi s defini ,  comme te l  es t  l e ca s
en Franc e (lo i  d e 1957 ,  art .  2 8 :
"Fixatio n materiell e d e 1'oeuvr e pa r
tou s precede s qu i  permetten t  d e l a
communique r  a u publ i c d'un e manier e
indirecte") .  D'autre s fois ,  le s
formule s resten t  generale s e t
laissen t  au x juridiction s l e soi n d e
le s mettr e e n situatio n :
"Reproductio n e n nombre "  di t  l a lo i
autrichienne ,  "reproductio n sou s un e
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form e materiell e quelconque "  l i t—o n
dans le s texte s algerien ,
camerounai s o u senegalais ,
"reproductio n mecanique "  precis e l e
droi t  marocain .  I I  rest e qu e tou s
precede s d e fixatio n tomb e
normalemen t  sou s l e cou p d e l a lo i
et  que ,  pa r  exemple ,  a  raisonne r  su r
l e secteu r  qu i  nou s interesse ,  un e
duplicatio n su r  disquett e o u u n
teledechargemen t  devraien t
normalemen t  gtr e sanctionne s dan s
tou s systeme s d e droit .

Le droi t  d e representatio n
es t  egalemen t  vis e quasi -
universellement .  L a representatio n
direct e es t  envisage e ave c l a
representatio n indirect e et ,
repondan t  au x "vieil le s nouveautes "
que furen t  l a radiodiffusio n pui s l a
television ,  le s droit s considerent ,
sous u n vocabl e o u sou s u n autre ,
ce s precede s d e communicatio n d'un e
oeuvr e a u public .  C e son t  plutSt ,
comme pou r  l a reproduction ,  le s
precede s legislatif s qu i  differen t  :
vis a generiqu e o u enumeratio n de s
diver s moyen s d e communication .
Certaine s legislation s (comm e cell e
de l a CSte-d'Ivoire )  fon t
specifiquemen t  allusio n &  l a
diffusio n dan s des'lieu x publics ,
tel s qu e cafes ,  restaurants ,
hotels, .  .  .  coupan t  cour t  ains i  4  de s
difficulte s don t  d'autre s droit s
n'on t  pa s s u fair e 1'economic .  Le s
procede s le s plu s recent s d e
diffusio n pa r  satellite s o u pa r
cSble s n e sont ,  pa r  contre ,
expressemen t  pri s e n consideratio n
que pa r  quelque s rare s droit s e t
poin t  toujour s dan s le s m?mes terme s
(Etats-Unis ,  Espagne ,  France ,
Portugal ,  Royaume-Uni) .  L'Espagn e
sembl e seul e a  c e jou r  avoi r  song e S
l a diffusio n telematiqu e e n tan t  qu e
telle ,  e n mentionnant ,  parm i  le s
acte s d e communicatio n publique ,
"1'acce s publi c £  de s base s d e
donnee s informatique s pa r  de s moyen s
de telecommunication ,  lorsqu e ce s
base s contiennen t  o u constituen t  de s
oeuvre s protegees "  (lo i  d e 1987 ,
art .  20.2.h )

14.  Au-del a d e cett e approch e
general e qui ,  somme toute ,  fai t
apparaltr e plu s d e distorsion s d e
form e qu e d e fond ,  i l  convient ,
cependant ,  d e tempere r  c e premie r
sentiment ,  san s dout e u n pe u
fallacieux ,  d e convergence ,  pa r
1'observatio n qu' £ entre r  dan s l e
detai l  de s choses ,  le s prerogative s
patrimoniales ,  droi t  d e reproductio n

et  droi t  d e representation ,  autre s
droit s eventuellemen t  (comm e l e
droi t  d e destinatio n qu e connaissen t
certain s systeme s juridiques )  son t
tou t  a-la-foi s moin s nettemen t
dessinee s e t  beaucou p plu s
heterogene s qu'i l  n' y parait ,  cec i
su r  quelque s point s importants ,
susceptible s e n particulie r
d'interesse r  1'instauratio n d'u n
march e d e I'information .  Nou s
raisonnerons ,  brievement ,  su r  troi s
exemples .

14. 1 L e droi t  d e reproductio n
permet-i l  o u no n d e s'oppose r  a u
r.sy.sr.s e engi.neeri.n g ?  De s decision s
de sen s contraire s peuven t  gtr e
produite s au x Etats-Uni s mgme et ,  e n
France ,  l a doctrin e s'es t  nettemen t
partagee ,  certain s tenan t  l a
pratiqu e pou r  legitim e (Gaudrat ,
Huet),  d'autre s l a jugean t
condamnabl e (L e Stanc ,  Vivant) .  E n
outre ,  pendan t  plu s d'u n an ,  l a
batai l l e fi t  rag e a u nivea u europee n
pou r  savoi r  s i  l a directiv e qu i
devai t  gtr e adopte e su r  l a
protectio n de s programme s devai t  o u
non permettr e cett e ingenieri e
inverse .  Finalement ,  l a
decompilatio n (te l  es t  l e term e
retenu )  es t  autorise e pou r  autan t
qu'i l  s'agi t  d'assure r
1'interoperabi1it e de s systeme s
(art .  6 )  e t  4  de s condition s
strictes .  Mai s 1'interessan t  es t  d e
note r  qu e l a logiqu e d u droi t
d'auteu r  avai t  p u gtr e soll icite e
dans u n sen s comme dan s 1'autr e e t
que 1'essentie l  de s opposition s
entr e acteur s d u marche ,  S
Bruxelles ,  s e fonderen t  su r  de s
consideration s strictemen t
economiques .  Nu l  n e peu t  gtr e assur e
d'obteni r  l a mgme repons e &  Buenos -
Aires ,  Pari s e t  Washington .

14. 2 L'existenc e d u droi t  d e
representatio n oblige-t-i l  celu i  qu i
consult e un e banqu e d e donnee s £
verse r  de s royajtje s  A  celu i  qu i  s e
serai t  v u reconnaltr e de s droit s su r
ladit e banqu e ?  A  y  voi r  un e
communicatio n a u publ ic ,
personnellemen t  nou s l e pensons .
Mais ,  e n particulie r  faut e d e savoi r
ce qu'es t  exactemen t  l e publ i c e t  s i
1'o n doi t  raisonne r  e n terme s
d'effectivit e (l a personn e
util isatric e devan t  I'ecran )  o u d e
potentialit e (o n ignor e combie n d e
personne s peuven t  gtr e l a pou r  l ir e
I'ecran) ,  l e contrair e a  et e souten u
par  de s auteur s beig e (Triai l le )  o u
franSai s (Martin) .  A  quo i  s e fixer a
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l a repons e juridiqu e e t  sera-t-ell e
en tou s lieu x l a mgme?

14. 3 Dernier e interrogatio n
enfi n dan s l a lign e annonce e :  £  u n
titr e o u £  u n autre ,  l e t i tulair e
des droit s su r  un e oeuvr e peut-i l
s'oppose r  a  s a locatio n (o u encor e
au prg t  d e celle-ci )  ?  Poin t  n'etan t
besoi n d e souligne r  I'importanc e d e
l a questio n pou r  l e march e d e
I'informatio n s i  i'o n song e qu e cel a
concern e a u premie r  che f
bibliotheque s e t  mediatheques ,
livre s classique s mai s auss i
cassette s video ,  disquette s o u CD-
ROM.  Le s Communaute s europeenne s on t
entrepri s d e s'attaque r  A c e
problem e mais ,  A  leu r  echelle ,  elle s
manifesten t  bie n le s divergence s
qu'o n peu t  rencontre r  A  1'echell e d e
l a planet e :  Danemark ,  Espagne ,
Portugal ,  Royaume-Un i  connaissen t  u n
droi t  d e location ,  I ' l tal i e l e
connal t  e n fonctio n d u suppor t
ut i l ise ,  1'Allemagne ,  I'Irland e e t
le s Pays-Ba s 1'ignorent ,  le s autre s
pay s reconnaissen t  u n droi t  d e
destinatio n a u titulair e de s droit s
qui  lu i  perme t  d e controle r  l a
location.. .  O n n'evoquer a pa s l e
problem e d u prgt .  L a Commissio n s e
propose ,  quan t  A elle ,  d e mettr e e n
plac e de s structure s juridique s su r
lesquelle s "1'industri e culturell e
pourr a .. .  s e baser" .  C e qu i  vau t
pou r  l e march e europee n e n terme s d e
besoin s vau t  evidemmen t  pou r  l e
march e mondial .

15.  De s remarque s d u mfm e
ordr e peuven t  gtr e faite s a
considere r  no n plu s comment  s e
definissen t  positivemen t  le s
prerogative s offerte s au x titulaire s
de droit s mai s negativemen t  quelle s
exception s a u monopol e son t
reconnues .

15. 1 I I  es t  dej £ un e
oppositio n nett e dan s 1'espri t  quan d
on parl e d e "fai_r _ use "  o u d e "fai. r
deajj.ng "  o u quan d o n vis e nommement
un certai n nombr e d'acte s qu i  seron t
seul s e t  precisemen t  legitimes .
Encor e qu e le s acte s permis ,  a u
ti tr e d u fai_r _ deal_i_ng ,  peuven t  for t
bie n etr e indique s dan s l a lo i  (cf_ .  ,
pa r  exemple ,  lo i  britanniqu e d e
1988,  art .  2 8 e t  ss .  )  .

15. 2 Mais ,  e n pur e techniqu e
juridique ,  de s difference s au x
retombee s concrete s importante s
peuven t  encor e etr e relevees .  O n e n
fournir a quelque s exemple s simples .

15.2. 1 L a copie-prive e (copi e
a usag e priv e d u copiste )  es t
normalemen t  admis e pa r  tou s le s
droit s mai s 1'encadremen t  lega l
n'es t  pa s toujour s l e mgme e t  cel a
es t  lour d d'im p 1ication s :  un e seul e
copi e possibl e pou r  l e droi t
bresilien ,  un e appreciatio n d e
I'importanc e d e l a parti e utilise e
par  rappor t  £  1'ensembl e d e 1'oeuvr e
pou r  l e droi t  americain.. .  L a c'opi e
prive e a ,  pa r  ailleurs ,  vec u e n
Europ e pou r  c e qu i  es t  de s logiciel s
(n e subsistan t  plu s qu e l a
possibil i t y pou r  1'uti1isateu r
legitim e d e fair e d u programm e un e
uniqu e copi e d e sauvegarde) .  E t
certains ,  dan s un e perspectiv e plu s
large ,  denoncen t  cett e facult e d e
copi e prive e comme u n archai'sme .
Qu'e n penser ,  e n effet ,  s i  aucu n
elemen t  d e quantificatio n S
I'americain e n'es t  retenu ,  quan d
1'oeuvr e a  reproduir e es t  un e banqu e
de donnee s e n lign e o u u n CD-ROM ?

La demult ipl icatio n de s moyen s
de duplicatio n qu i  permetten t  e n u n
instan t  d'avoi r  u n doubl e qu i  vau t
1'origina l  a ,  d'ailleurs ,  condui t  d e
nombreu x legislateur s a  traver s l e
monde a  mettr e e n plac e u n droi t  a
remuneration ,  6  caracter e fisca l  o u
non ,  percu ,  sou s un e form e o u sou s
une autre ,  a u moment  d e I'acha t  de s
support s vierge s permettan t  l a
reproductio n (Autriche ,  Congo ,
Finlande ,  France ,  Hongrie ,  Suede... )
et  parfoi s de s appareil s d e
reproductio n eux-m§me s (Allemagne ,
Islande ,  Portugal) .  C'es t  un e
evolutio n notabl e de s systeme s d e
droi t  d'auteu r  sou s 1'influenc e de s
nouvelle s technologies ,  don t  i l  fau t
avoi r  conscienc e e t  qu i  peu t
inspire r  su r  d e nouveau x medi a d e
nouvelle s evolutions .  C'es t  auss i  u n
gauchissemen t  certai n d e l a matier e
au poin t  qu'o n a  p u s e demande r  s i
n'6tai t  pa s instaur e ains i  un e sort e
de domain e publi c payan t  inavou e
(Vivant) .  Enfin ,  c e n'es t  pa s
necessairemen t  u n remed e miracl e
car ,  s i  partou t  l a mis e e n plac e d e
ce system e a  et e presente e comme
devan t  assure r  l a compensatio n de s
perte s enregistree s pa r  le s
createur s (o u entreprise s
creatrices) ,  encor e faut-i l  savoi r
qui  benefici e effeetivemen t  de s
sommes encaissees .

IS.2. 2 Autr e illustratio n :
certain s Etat s connaissent ,  a  de s
titre s divers ,  u n droi t  d e
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reproductio n a  fin s pedagogique s
(Norvege ,  Pologne ,  Royaume-Uni )
qu'ignoren t  totalemen t  d'autres  pay s
(comme l a Franc e o u l a propositio n
d'instaure r  un e tell e exceptio n pou r
ce qu i  es t  de s logiciel s a  provoqu e
le s reaction s le s plu s vive s d e l a
par t  de s professionnels) .  Comment
gere r  ce s disparite s legislative s
quan d I'informatio n quitt e le s
vehicule s traditionnel s d u livr e o u
du journa l  pou r  circule r  e n temp s
ree l  d e Washingto n a  Toky o ?

15.2. 3 Autr e illustratio n
encor e (e t  qu i  ser a l a derniere )  :
l e droi t  d e citatio n -  d'emprunte r  A
une oeuvr e pou r  l a cite r  -  es t  tre s
diversemen t  reconn u d'u n pay s a
1'autre .  E n France ,  l e dogm e re5 u
es t  qu'i l  n e peu t  y  avoi r  d e
citatio n qu'e n matier e litterair e
str_i_ct q sens u (plusieur s foi s le s
tribunau x 1'on t  rappele) .  Mai s le s
"citations "  d'images ,  pou r  n e parle r
que d'elles ,  semblen t  bie n possible s
dans de s pay s comme 1'Espagn e (don t
l a lo i  contien t  un e dispositio n
parfaitemen t  larg e pouvan t
s'applique r  auss i  au x "citations "
musicales) ,  le s Pays-Ba s o u l e
Portuga l  (art .  7 5 f  Cod e de s droit s
d'auteur) .  Qu e pense r  don e d e
Sexploitatio n transfrontier e d'un e
banqu e d'image s ?  A  l a marge ,  o n
relever a qu e l e Royaume-Un i  connai t
une regi e bie n particulier e qu i  veu t
qu'un e emissio n d e televisio n n e
viol e pa s l e cgp_v.r.î gh t  d'u n tier s
quan d ell e inclu t  incidemment ,
accidentellement ,  de s oeuvre s
protegee s (musiqu e joue e a
1'occasio n d'u n matc h d e sport) .

16.  Disparite s don e e t
incertitude s 4  considere r  le s
prerogative s patrimoniales .  C e
sentimen t  n e peu t  qu'etr e renforc e £
bascule r  dan s 1'observatio n de s
prerogative s morales ,  o u 1'o n
retrouve ,  asse z sino n bie n marquee ,
1'oppositio n entr e droi t  d'auteu r  e t

2. — L'octro i  d e prerogative s
morale s

17.  L'oppositio n entr e
systeme s es t  ic i  flagrant e e t  c'es t
une banalit e qu e d e l a rappeler .  I I
fau t  pourtan t  l e fair e ca r  cett e
oppositio n qu i  es t  un e realit e peu t
avoi r  de s incidence s economique s
certaines .  Dan s l e mond e d e 1'audio -
visuel ,  l a preuv e e n a  et e rapporte e

de manier e remarquabl e ave c l a
condamnatio n recent e pa r  l a Cou r  d e
cassatio n franSais e d e l a
colorisatio n de s film s (Cou r  cass. ,
ler e ch. ,  2 8 mai  1991) ,  considere e
comme contrair e A 1'ordr e publi c
franSais ,  alor s qu'ell e n'es t  pa s
juge e pa r  princip e i l l i c i t e au x
Etats-Uni s (etan t  laissee s d e cot e
ic i  certaine s disposition s
specifique s hor s copyrigh t  su r  l a
"preservation "  de s films) .

On retrouv e 1'ide e selo n
laquelle ,  dan s l a philosophi c d u
droi t  d'auteur ,  1'oeuvr e c'es t
1'auteu r  e t  porte r  atteint e a
1'oeuvr e c'es t  porte r  atteint e 4  l a
personn e mgme d e 1'auteu r  (voi r
supr a n °  7.1) .  Dan s cett e
conception ,  l e droi t  mora l  s e
present e comme u n complex e d e
droit s :  droi t  a  l a paternit e (droi t
d'gtr e cit e comme I'auteur )  e t  droi t
au respec t  d e 1'oeuvre ,  qu i  son t  le s
deu x prerogative s minimale s
reconnue s pa r  l a Conventio n d e Bern e
aux autcur s (art .  6  bj_s )  ,  droi t  d e
divulgatio n (qu i  es t  pluto t  l e droi t
de n e pa s divulguer) ,  droi t  d e
repenti r  o u d e retrai t  qu i  perme t  a
I'auteu r  d e "recuperer "  1'oeuvr e
livre e a u publi c <c'est-a-dir e so n
support )  s'i l  eprouv e quelqu e
"scrupule "  (Colombet )  a  l a laisse r
en 1'eta t  a  l a dispositio n d e celui -
ci .  O n discern e bie n l e je u d e ce s
prerogative s a u benefic e d u peintr e
ou d u sculpteu r  qu i  veu t  donne r  d e
lu i  e t  d e so n oeuvr e un e certain e
image .  Le s chose s son t  moin s nette s
des 1'instan t  qu'i l  es t  questio n
d'industrie s d e l a creatio n e t  moin s
encor e d'industrie s d e I'informatio n
qui  solliciten t  fortemen t  l a
technique .

L'optiqu e d u c.gg_v.r_i.9h. t  es t
profondemen t  differente .  Certes ,  le s
opinion s de s auteur s d e langu e
anglais e son t  tre s nuancee s comme
1'es t  l a pratiqu e de s pay s d e cgmmgn
l_a w (san s devoi r  mgme evoque r
certaine s evolution s legislative s
recente s qu'on t  connue s ce s pay s :
sur  celles-ci ,  voi r  jnfr a n °  19) .  L a
solutio n retenu e au x Etats-Uni s a
propo s d e l a colorisatio n de s film s
que nou s avon s evoque e plu s hau t  l e
montr e bien .  E t  si ,  dan s 1'esprit ,
1'ide e pourrai t  san s dout e s e
retrouve r  dan s l e droi t  d e l a
plupar t  de s pays ,  i l  es t
significati f  que ,  dan s le s systeme s
de c.gp_Y. r  i_ght ,  puissen t  gtr e tre s
simplemen t  evoquee s de s limitation s



1A-1 0

"naturelles "  a u droi t  a u respec t
(  "iDbsrsnt ^  IljPltatjgn s t o .th e r.igh_ t
9.1 LD.teQ.Ci.iV- "  :  Dworki n &,  Taylor) .

18.  Respect ,  integrate ,
inviolabi1it e d e 1'oeuvr e (pou r
cite r  ic i  l e mo t  util is e pa r  le s
legislation s sovietique ,  roumain e o u
tchecoslovaque )  :  manifestemen t  un e
tell e exigenc e -  pou r  n e reteni r  qu e
celle-c i  -  es t  diffieilemen t
compatibl e ave c 1'exploitatio n
dynamiqu e d'un e oeuvr e
informationnell e qui ,  techniqu e dan s
son suppor t  e t  fluid e dan s so n
objet ,  a  pou r  natur e d'gtr e
evolutiv e et ,  plu s encore ,  peu t
difficilemen t  n e pa s 1'gtre .  Comment
concevoi r  u n logiciel ,  u n systeme -
exper t  o u un e banqu e d e donnee s
fige s ?

Dans l e domain e d e 1'audio -
visue l  o u point e l a technologic ,  le s
conception s le s plu s stricte s
s'assouplissent ,  d'ailleurs ,
sensiblement .  E t  i l  n'es t  pa s rar e
de voi r  l a jurisprudenc e tolerer ,  a
1'occasion ,  e n particulier ,  d e
1'adaptatio n d'un e oeuvr e litterair e
pour  l e cinema ,  qu e certaine s
liberte s soien t  prise s ave c cett e
oeuvre ,  quan d mSme c e n'es t  pa s l a
legislatio n qu i  l e prevoi t  comme a u
Chil i  pa r  exemple .  L e droi t
chypriot e comme l e droi t  portugai s
visen t  mfm e comme justifiee s le s
modification s qu i  peuven t  gtr e
apportee s a  1'oeuvr e d'origin e pou r
des raison s expressemen t  qualifiee s
de techniques .

Mai s plu s nettemen t  encore ,  e n
matier e d e logiciel ,  c'est-a-dir e a u
coeu r  d e ce s technologie s d e
I'informatio n qu i  son t  notr e propos ,
le s Europeen s on t  chois i  d e
considere r  l a facult e d'adaptatio n
comme l a regie ,  e n posan t  notammen t
que I'acquereu r  legitim e d'u n
programm e (d u support ,  e n verite )
a l e droi t  d e procede r  4
"1'adaptation" ,  "1'arrangement "  e t  a
"tout e autr e transformation "
necessaire s d  un e util isatio n d u
programm e conform e a  s a destinatio n
(directiv e communautair e precitee ,
art .  4  e t  S) .  E t  le s droit s espagno i
et  franSais ,  pourtan t  fortemen t
attache s a  l a notio n d e respec t  d e
1'oeuvre ,  s'etaien t  dej a auparavan t
oriente s e n c e sen s san s reserve .

C'es t  dir e qu'a u risqu e d e
cree r  un e veritabl e ruptur e entr e
ces nouveau x besoin s e t  l a

philosophi c trad i  t  ionne l  l e qu i  anim e
certain s droits ,  parfoi s
douloureusemen t  ressenti e pa r
certains ,  i l  parait ,  plu s qu e
diff ici le ,  quasimen t  impossibl e d e
conserve r  intacte s le s viei l le s
conceptions .

19.  I I  es t  vra i  qu'e n sen s
inverse ,  le s droit s d e l a famil l e d u
COQ.  VI C Lad *  decouvren t  l e droi t  moral ,
du moin s d e manier e formelle ,
qualifi e comme tel .  C'es t  l e
CeEYrighJ i  Ac t  d e 198 8 qu i  a
expressemen t  incorpor e dan s l e droi t
britanniqu e le s prerogative s
reconnue s pa r  l a Conventio n d e Bern e
(art .  7 7 e t  s s .  nouveaux) .
L'adhesio n de s Etats-Uni s a  cett e
mgme Convention ,  e n 1988 ,  a  revgt u
une charg e symboliqu e tout e
par t  icu l  iere .  Encor e est-i l  qu e le s
interpretation s quan t  au x effet s
reel s d e cett e adhesio n n e son t  pa s
unanimes .  L e porte-parol e d c l a

t °  PCS serv e th e Amer  i.ca n.
G9.ELY.Ci.gJl t  lea d i_ t  i.g n (  no m
symptomatique )  defen d i t  devan t  l e
Senat  e t  continu e a  defendr e I'ide c
que doi t  ?tr e rejet e l e concep t  d e
droi t  mora l  e t  privi legie s l a
dimensio n economiqu e de s droit s e t
leu r  caracter e d'incitatio n £
1 '  inves t  issemen t  .  I I  n'e n demeur e
pas moin s qu'o n a  p u auss i  decele r
dans l a situatio n americain e de s
"signe s avant-coureur s d'u n aveni r
plu s propic e a u droi t  moral "
(Dictz )  .

SO. E n conclusio n su r  ce s
droit s d'auteu r  e t  cgp_v_ r  i_ght s ,  est -
ce a  dir e qu e de s droit s ancre s dan s
des tradition s bie n distincte s s e
rapprochen t  finalemen t  ?

SO.l .  L a repons e est ,  a  notr e
sentiment ,  tre s certainemen t
positive .  El l e 1'es t  plu s encore ,  e t
par  necessite ,  quan d son t  e n caus e
des enjeu x tou t  a  fai t  concret s tel s
que ceu x qu i  naissen t  d e 1  'usag e de s
haute s technologie s qu i  nou s
preoccupen t  e t  son t  lie s &  u n march e
dc I'information .  Ca r  le s probleme s
ne son t  pa s alor s plu s japonai s
qu'ame r  icain s o u plu s helvetique s
que bresiliens .  U s sont ,  a
1 'evidence ,  le s mgmes sou s toute s
le s latitudes .  Un e seul e reserv e
peu t  gtr e fait e pou r  l e ca s de s
systeme s economique s qu i  recusen t  l e
march e mai s o n sai t  qu e ceux — c i  son t
de moin s e n moin s nombreux.. .

Les droit s le s plu s diver s s e
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rejoignen t  su r  c e qu i  ser a peut-gtr e
1'equilibr e d e demai n entr e l c souc i
de protege r  l e createu r  e t
1'ega l  souc i  d e protege r  celu i
-  investisseu r  -  qu i  perme t  i  s a
creation ,  sino n d e voi r  l e jour ,  a u
moin s d e vivre .

2O.2.  Le s divergence s
fondamentale s qu i  subsisten t
aujourd'hu i  tiennen t  &  c e qu e l e
mouvement  a  1'instan t  evoqu e es t
loi n d'gtr e achiev e e t  qu e
substantiellemen t  resten t  encor e
fac e £  fac e deu x logique s :  un e
logiqu e d u droi t  d'auteu r  entendu e
au plei n sen s d u term e (droit s d e
I'auteur )  e t  un e logiqu e d u o u de s
"droit s d e 1'entreprise "  (c_f ^  dej A
supra ,  su r  un e ide e proch e n °  9) .
Oppositio n qui  n'es t  pas  neuve ,
puisqu'ell e etai t  dej £ present e a
1'aub e d e ce s droit s a u XVII I e
(gran d deba t  entr e libraire s -
entende z :  editeur s -  e t  auteurs) ,
mai s qu i  conditionn e bie n de s
choses .  N e serait-c e qu e l a questio n
de l a t i tulari t e de s droit s qu i  n' a
pas jusqu' A presen t  et e evoque e mai s
aurai t  p u 1'gtr e :  l e salari e es t
auteu r  e t  don e normalemen t  titulair e
des droit s dan s u n system e d e
droit.. .  d'auteur ,  1'employeu r  es t
normalemen t  invest i  de s droit s su r
l a creatio n dan s u n system e d e
c.Q.e.Y.Ci-Qb.l-. -  Tou t  es t  loi n don e d'gtr e
joue .

2O.3.  Rest e qu e certaine s
evolution s s'imposen t  liee s soi t
au mod e industrie l  d e creatio n soi t
au caracter e de l a creatio n faite ,
industriell e e t  ic i  plu s precisemen t
dans l e cham p d e I'information .

Ce son t  de s evolution s qu i
doiven t  concerne r  le s condition s
mise s a  1'octro i  de s droit s su r  l a
creation ,  1'attributio n d e ceux-ci ,
leu r  definitio n qu i  nou s sembl e
devoi r  prendr e e n compt e a u premie r
che f  l e caracter e evoluti f  d e
semblable s creations,.. .  Sauf ,
refusan t  cela ,  a  choisi r  d e sorti r
du droi t  d'auteu r  (peut-gtr e d u
CQ-QYCLab-t *  '  mai s c'es t  un e autr e
histoire.. .

Rest e auss i  qu e droi t  d'auteu r
ou copyright ,  mgme reconsideres ,
peuven t  paraltr e inadapte s o u d'u n
interg t  insuffisant ,  n e serait-c e
que parc e qu'il s n'apprehenden t  qu e
l a form e (voi r  supr a n °  11) .  Cel a
expliqu e san s dout e pou r  un e par t  l a
redecouvert e (partielle )  d u brevet .

II. -  L E BREVET COURTISE

21.  Courtise ,  l e breve t  1'es t
indiscutablemen t  aujourd'hui ,  mgme
lorsqu e pa r  1'effe t  d e l a
jurisprudenc e o u d e l a lo i  i l
semblai t  radicalemen t  exclu ,  comme
i l  e n es t  e n matier e d e logiciel ,
tan t  e n Ameriqu e qu'e n Europ e (cf-. »
aux Etats-Unis ,  e n particulie r  l a
fameus e affair e Diamon d y s Dieh r  d e
1981 )  .

Sans dout e faut-i l  .encor e
que 1'obje t  4  brevete r  paraiss e
raisonnablemen t  brevetabl e (etan t
eviden t  qu e le s zone s o u regnen t  le s
certitude s -  breve t  su r  un e machine ,
de traitemen t  o u d e transmissio n d e
I'informatio n pa r  exempl e -  n e
meriten t  pa s ic i  notr e attention) .

Mai s le s ca s d e figur e
"classiques "  laisse s d e cote ,  l e
fai t  es t  que ,  mgme s i  le s
professionnel s d u breve t  on t  d e plu s
en plu s tendanc e a  considere r  que ,
de par t  e t  d'autr e d e 1'Atlantique ,
on brevet e n'import e quo i  (tell e es t
1'expressio n pa r  eu x l a plu s souven t
utilisee) ,  i l  es t  diff ici l e d e
pense r  qu'un e banqu e d e donnee s o u
une encyclopedi e electroniqu e puiss e
gtr e serieusemen t  brevetee .  Le s
errement s d u droi t  d u Hondura s qu i
permetten t  l a pris e d e brevet s pou r
des livres ,  de s compilations ,  de s
sermon s o u de s opera s (lo i  d u le r
avri l  1919 ,  art .  ler )  n e peuven t
§tr e tenu s pou r  representatif s  d u
droi t  mondial !

En dehor s de s hypothese s
reQues ,  l a voi e d u breve t  es t
explore e 1 £ o u l e cham p techniqu e
es t  suffisammen t  pregnan t  pou r
qu'ell e paraisse ,  £  tor t  o u A
raison ,  naturelle .  C'es t  ains i  qu'o n
jou a tre s to t  su r  I'ambigu'it e d u
fijnTiwar_e ,  defin i  (pou r  l a
circonstanc e ? )  -  s i  1'o n peu t
parle r  d e definitio n - ,  comme d u
softwar e dan s l a form e d u hardware ,
pour  declare r  d'autorit e celui-c i
brevetable.. .  a u benefic e
vraisemblabl e d u har_dwar_ e qu'i l
etai t  cens e gtr e pou r  partie .  Et ,
de fait ,  aujourd'hu i  o u le s masque s
(vocabl e americain )  o u topographie s
(vocabl e europeen )  d e semi -
conducteur s beneficien t  d'un e
protectio n specifiqu e (voi r  Lnfr a
n°  29) ,  le s "puces" ,  o u "c_hi.p_s" ,
son t  effectivemen t  dan s u n tre s
gran d nombr e d e ca s brevetees .  Le s
logiciel s l e son t  d e plu s e n plus ,
pourv u qu e certain s tabou s soien t
respecte s (n e pa s parle r  d e "brevet s
de logiciel" )  e t  c'es t  u n poin t
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particulieremen t  remarquabl e e n
Europ e O u l a Conventio n d e Munic h
du 5  octobr e 197 3 dit e su r  l e breve t
europeen ,  qu i  s'eten d au-del i  d e
1'Europ e communautair e e n embrassan t
des pay s comme I'Autrich e o u l a
Suisse ,  pose ,  e n terme s expres ,  qu e
"n e son t  pa s considere s comme de s
invention s .. .  le s programme s
d'ordinateur "  (art .  52) .

22.  Nou s nou s arrgterons ,  u n
instant ,  a  c e cas ,  interessan t  d u
poin t  d e vu e prat iqu e puisqu e l a
realit e n'es t  pa s cell e voulu e pa r
le s legislateur s mai s aussi ,  e t
peut-etr e plu s encore ,  d'u n poin t  d e
vu e fondamenta l  car ,  e n Europ e
precisement ,  l a questio n d u statu t
de I'informatio n sous-ten d cett e
acceptatio n deviant e d e l a
brevetabi1ite .

22.1 .  I I  fau t  savoi r  qu e
1'interdi t  es t  pos e pou r  le s
logiciel s considere s "e n tan t  qu e
tels "  (text e precite) ,  le s logiciel s
"nus "  selo n un e formul e doctrinal e
(Vivan t  e t  L e Stanc) .

22.2 .  L a prohib i t io n n'es t
done pa s san s limite.. .

C'es t  clairemen t  l a voi e
ouvert e S  de s brevet s pri' s pou r
des invention s don t  l a dimensio n
logic iel l e n'es t  qu'un e par t
constitutive ,  chos e qu i  fu t  jugee ,
de manier e tre s satisfaisante ,  e n
Franc e e t  consacre e ulterieuremen t
A 1'echell e europeenn e pa r  1'Offic e
Europeen  de s Brevets .

C'es t  auss i  l a port e ouvert e A
de nouvelle s interpretations ,  moin s
peut-gtr e d u droi t  de s brevets ,  qu e
de l a reali t e technique .  L a Divisio n
d'appe l  d u Consei l  de s Brevet s
neerlandai s avanS a ains i  dan s un e
decisio n for t  interessant e d u 1 2
septembr e 198 5 l a notio n d e machin e
virtuel le ,  consideran t  1'ordinateu r
dans l a memoir e d'operatio n duque l
etai t  introdui t  u n programm e nouvea u
comme un e machin e nouvell e a u sen s
du droi t  de s brevets .  L'ech o s'e n
retrouv e dan s plusieur s decision s
de 1'Of f  ic e Europeen  de s Brevet s (e n
1986,  1987 ,  1988 )  tenan t  pou r  un e
inventio n brevetabl e l a combinaiso n
d'u n programm e d'ordinateu r  e t  d'u n
"calculateu r  universe !  generalemen t
connu "  amen e ains i  £  fonctionne r
"d'un e manier e differente" .

Au-dela ,  1'interrogatio n d e
1'Office  europeen ,  confront e a  cett e
questio n d e l a brevetabi1it e de s
programmes ,  pr i t  u n tou r  singulier ,
portan t  su r  l a notio n mgme d e

technique .  L'inventio n etan t
considere e comme l a creatio n a
caracter e technique ,  vint ,  e n effet ,
1'instan t  o u i 1 fallu t  s e demande r
ce qu'etai t  l a technique .  E t  1'o n
vi t  1'Offic e distingue r  l a method e
mathematiqu e o u 1'algorithm e d'un e
par t  e t  l e proced e techniqu e d'autr e
par t  comme etan t  abstrait s pou r  le s
premier s e t  s'appliquan t  A  un e
entit e physiqu e pou r  le s seconds ,
mai s entit e physiqu e don t  i l  etai t
precis e qu'ell e pouvai t  gtre.. .  un e
imag e (Decisio n Vico m d u 1 5 juil le t
1986) .  De s message s affiche s su r
ecra n (bie n qu'il s n e fussen t  pa s
autr e chos e qu'un e certain e imag e
pou r  l a machine )  furent ,  e n
revanche ,  repute s echappe r  a u
domain e techniqu e comme n e traitan t
que d e I'informatio n (Decisio n
I.B.M .  d u 5  octobr e 1988) .  D'o u 1'o n
peu t  tire r  1'idee ,  pou r  le s
industrie s d e I'information ,  qu' i l
y  a  informatio n e t  informatio n e t
que l e breve t  risqu e for t  d'etr e
octroy e o u refus e selo n l a
perceptio n tre s subjectiv e qu'auron t
le s examinateur s d e l a techniqu e e n
genera l  e t  d e 1'inventio n e n
particulier .  Matier e a  specule r  e n
tou t  cas.. .  Ouvertur e indiscutabl e
aussi ,  fGt-ell e £  geometri c
variable ,  d e l a voi e d u brevet .

23.  E n conclusio n don e d e ce s
quelque s mot s su r  c e breve t  (c e
n'es t  pa s l e lie u d'alle r  plu s
loin) ,  o n retiendr a que ,  dan s
l e secteu r  de s industrie s d e
1'information ,  l e breve t  revien t  1 A
ou o n n e 1'attendai t  pa s meme s'i l
ne concern e qu e certain s type s
de creation s (logiciel s o u
topographies) ,  qu' i l  revien t  e n
force ,  qu'i l  revien t  auss i  tatonnan t
et  d'un e manier e tell e qu' i l  es t
d i f f ic i l e d e savoi r  a  p_r_i^gri ^  s i  cec i
ou cel a peu t  gtr e brevete ,  c e qu i  n e
va guer e dan s l e sen s d e l a securit e
juridiqu e e n genera l  n i  davantag e
de l a securit e d'u n march e
internationa l  d e I'information.. .

Que le s interesse s cherchen t
ail leur s et notammen t  su r  l e terrai n
du droi t  commun n e doi t  don e pa s
surprendre .

Ill- -  L E DROI T CONnUN REVISIT E

24.  L e droi t  commun qu e nou s
voudrion s evoque r  ic i  es t  celu i  qu i
perme t  d e maltrise r  un e creatio n o u
une informatio n san s alle r  jusqu' A
l a propriet e :  droi t  de s contrats ,
droi t  penal ,  droi t  d e l a
responsabilit e civi le,. . .  Classique ?
et  a  pr_ipr j  d e moindr e efficacit e
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que le s mecanisme s jusqu' a presen t
etudies ,  i l  es t  aujourd'hu i
redecouvert ,  sans ,  a u vrai ,  avoi r
jamai s et e oublie .  Appel e no n
seulemen t  i  conforte r  ce s propriete s
(comme i l  e n es t  d u savoir-fair e
venan t  e n appu i  d u brevet )  mai s
auss i  A  supplee r  leur s carences ,  i l
est ,  £  1'occasion ,  repens e e t
remodel e £  1'effe t  d e mieu x repondr e
aux besoin s ressenti s  pa r  l a
pratique .

Polymorphe ,  d e mis e e n oeuvr e
plu s o u moin s facile ,  d'efficacit e
plu s o u moin s grande ,  c e "droi t
commun"  doi t  etr e apprehend e dan s
sa diversite .

25.  L e contrat ,  l ' "outi l "
juridiqu e peut-etr e l e plu s
plastiqu e qu i  soit ,  es t  evidemmen t
ce A  quo i  i l  fau t  songe r  e n premier .
I I  n'es t  certe s poin t  questio n d e s e
livre r  ic i  £  de s observation s
systematique s su r  c e theme .  E n
revanche ,  nou s mettron s e n avan t
deu x o u troi s idees ,  simple s
peut-gtr e mai s importantes .

La premier e es t  qu e l e contra t
es t  l e plu s su r  moye n d e mettr e e n
plac e de s obligation s d e secre t  e t
de non—concurrenc e qu i  permetten t
deja ,  pa r  elles-mgmes ,  d e maitrise r
une information .  Certes ,  i l  es t  de s
information s don t  o n n e saurai t
exclur e l a divulgatio n (n i  davantag e
1'exploitation) ,  san s dout e pou r  de s
raison s juridique s mai s tou t  autan t
pou r  de s raison s d e bo n sen s e t  d e
logiqu e economiqu e :  o n n e peu t
ains i  pretendr e impose r  l e secre t  £
celu i  qu i  reipoi t  un e informatio n
diffuse e d e manier e publiqu e (pa r  u n
cana l  televis e o u telematiqu e ouver t
£ tous ,  pa r  exemple) .  Mai s l e secre t
-  pou r  n e parle r  qu e d e lu i  -  peut ,
hor s ce s situation s exceptionnelles ,
etr e invoqu e (impose )  dan s le s ca s
de figur e le s plu s divers .  I I  es t
mgme remarquabl e que ,  s'agissan t  d e
programme s d'ordinateur ,  i l  peu t
veni r  s e surajoute r  a u droi t
d'auteu r  (o u a u ggpy.r_^gh_t )  ,  u n
programm e pouvan t  gtr e mi s su r  l e
march e san s qu e so n ecritur e soi t
accessibl e A  so n utilisateu r  (c e qu i
n'es t  pa s l e ca s d e 1'oeuvr e
litterair e traditionnelle! )  e t  san s
que so n ut i l isat io n soi t  pou r  autan t
perturbee ;  s'i l  es t  vra i  qu e l e
statu t  d u Ĉ Y-SCs s sng_i.neer_i.ng _ peu t
gtr e jug e indeci s (voi r  supr a
n"  14.1) ,  l a strict e del imi tat ion ,
par  l a directiv e communautair e d e
1991 su r  le s programmes ,  de s
condition s dan s lesquelle s peu t  s e
fair e un e decompilatio n l i c i t e
demontr e bie n qu e c e cumu l  d u secre t

(non-lisibilite )  e t  d u droi t
d'auteu r  (o u c.gp_y_r.i_ght )  n'es t  plu s
discutabl e dan s l e cadr e d e 1'Europ e
communautaire .  Encor e n'est—c e
qu'un e situatio n singuliere .  I I
convien t  d e songe r  a u secre t  a u
stad e de s pourparler s contractuels ,
dans 1'executio n de s contrat s qu i
porten t  su r  l a diffusio n
d'information s o u son t  1'occasio n
d'accede r  £  de s informations ,  dan s
le s contrat s d e travail,.. .  Le s
condition s d'u' t  i  1  isa t  io n d'un e
informatio n livre e peuven t  auss i
gtr e precisee s dan s le s document s
contractuels.. .  L'uti1isatio n d'u n
cod e d'acce s et/o u d'u n mot  d e pass e
peu t  gtr e imposee.. .

*  "Toute s information s
communiquee s pendan t  l a negociatio n
seron t  couverte s pa r  l e secret" .

*  "L e beneficiair e s'engag e a
considere r  comme strictemen t
confidentielle s toute s information s
communiquee s su r  l a bas e d u presen t
contrat" .

*  "J e m'engag e £  n e divulguer ,
ni  communique r  £  quiconqu e e n dehor s
d'I.B.M. i  n i  utilise r  autremen t  qu e
pou r  le s affaire s d'l.B.M. ,  aucun e
informatio n confidentiell e d'l.B.M .
et  notamment ,  san s qu e cett e list e
soi t  l imi ta t ive ,  aucun e information ,
connaissanc e o u documentatio n
qu'I.B.M .  a  designe e comme l a sienn e
propr e et/o u qu i  es t  relativ e au x
methode s d e fabrication ,  precede s
techniques ,  produits ,  programme s o u
recherche s d'l.B.M. ,  a  moin s d'e n
avoi r  re<? u 1'auto r  isa t  io n ecrit e d e
mon employeur "  (engagemen t  qu'I.B.M .
Franc e fai t  signe r  A  se s salaries) .

La forc e indiscutabl e d u
contra t  es t  qu'i l  trac e — e t  ave c
une grand e libert e -  l e cadr e &
suivr e e t  tent e d e preveni r  le s
difficulte s £  venir .  S a faibless e
evident e es t  qu' a quelque s reserve s
pres ,  i l  n'engag e qu e le s partie s
contractante s e t  qu'i l  n'assur e
aucun e reservatio n "objective "  d e
1'information .

Aussi ,  a  utilise r  largemen t  e t
sans complexe ,  i l  n e peu t  gtr e
consider e comme apt e £  regle r  tou s
problemes .

26.  L'incriminatio n d e te l
ou te l  comportemen t  peut ,  d e l a
sorte ,  paraitr e apporte r  cett e
objectivatio n qu i  manqu e a u contrat .
Mai s qu i  di t  incrimination ,  di t
droi t  penal ,  e t  l a regi e present e
dans tou s le s Etat s liberau x es t
cell e d e l a legalit e de s delit s e t
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des peines ,  prolonge e e t  conforte e
par  l a regi e d'interpretatio n
stricte .  I I  n e suffi t  don e pa s d e
considere r  u n agissemen t  comme
moralement ,  socialemen t  o u
economiquemen t  condamnabl e pou r
qu'i l  puiss e fair e 1'obje t  d e
sanctions .  I I  fau t  qu'u n text e
existe ,  suppor t  d'un e eventuell e
sanction .

S'i l  es t  peut-gtr e ic i  encor e
plu s difficil e qu'e n matier e d e
propriet e intellectuell e stri_ct o
s.ens u d e dresse r  u n panoram a d e
situation s nationale s extrgmemen t
variees ,  e n depi t  d e fort s travau x
comparatif s mene s e n particulie r
su r  l e terrai n d u droi t  d e
1'informatiqu e (Sieber) ,  i l  n e
sembl e pa s abusi f  d e dir e que ,
s i  le s incrimination s qu i
atteignen t  de s "devoiements "  o u
des "soustractions "  (ce s mot s
pri s san s acceptio n technique )
d'information s n e manquen t  pas ,  pe u
peuven t  gtr e tenue s pou r  efficace s
dans l a perspectiv e d e l a regulatio n
d'u n march e d e I'information ,  a u
demeuran t  nationa l  comme
international .

26.1 .  Dan s l a perspectiv e
tracee ,  1'incriminatio n l a plu s
largemen t  repandu e £  l a surfac e d e
l a planet e es t  vraisemblablemen t
cell e d e 1'espionnag e qu i  frapp e un e
fuit e i l l i c i t e d'informations ,  d'u n
pay s ver s u n autre .  Mai s poin t  n'es t
besoi n d e souligne r  qu'ell e n' a
qu'asse z pe u d e rapport s ave c
1'instauratio n d'un e economi c d e
1 '  information .

S'i l  es t  u n espionnag e qu i  doi t
gtr e reprim e pou r  fixe r  un e regi e d u
je u entr e entreprises ,  c'es t  bie n
plu s 1'espionnag e industriel .  O r  le s
approche s nationale s son t  £  ce t
egar d tre s diverses .  S'i l  es t  de s
pay s o u l a "m^sap_p_r_goj r  ̂a t  i_gn "  de s
secret s d'entrepris e ("trad e
f-f-CCEts "  )  es t  penalemen t
sanctionnee ,  e t  san s l a moindr e
difficult e (Allemagne ,  Autriche ,
Suisse ,  Etat s federe s membre s de s
Etats-Uni s d'Amerique,...) ,  i l  n'e n
es t  pa s toujour s ains i  e t  o n peu t
cite r  comme droit s ayan t  envisag e l c
problem e mai s lacunaire s le s droit s
beige ,  i tal ien ,  luxembourgeois ,
frangai s mgme qu i  recel e u n text e
(art .  41 8 d u Cod e penal )  qu i
permettrai t  un e larg e apprehensio n
des situation s crit iquable s mai s qu e
l a jurisprudenc e s'obstin e S
interprete r  restrictivemen t  e n n e
reconnaissan t  d e protectio n qu'au x
secret s d e fabrication .

26.2 .  C e son t  parfoi s alor s
des incrimination s specifique s qu i
ont  pri s l e rclai s dan s l a
legislatio n recent e :  "derivations "
des reseau x d e telecommunication ,
captation s indue s (notammen t  dan s l e
ca s d e television s cryptees) ,
penetration s dan s le s systeme s
informatique s (Etats-Uni s e t
notamment ,  outr e l a legislatio n
federale ,  Californie ,  Delaware ,
Floride ,  Pensy1vannie,... ;  Canada ;
Danemark ;  France ;  Grece;.. .
Lichtenstei n mgme) .  L'infractio n es t
evidemmen t  mesure e pa r  l e text e
incriminateu r  e t  l e deba t  qu i
s'etai t  instaur e e n Franc e a u moment
de 1'adoptio n d e l a lo i  su r  l a
fraud e informatique ,  e n 1988 ,  a
valeu r  general e :  fallait- i l
raisonne r  su r  un e techniqu e (c e qu i
a et e finalemen t  retenu )  o u su r  un e
valeu r  :  1'information ,  san s
consideratio n particulier e d e l a
manier e don t  ell e es t  traite e ?

26.3 .  A  vouloi r  apprehende r
globalemen t  I'information ,  l a
tentatio n es t  d'e n fair e u n bie n
comme un  autr e et  de  sanctionne r
tou t  detournemen t  d e celle-c i  a u
titr e d u vo1 .

La Cou r  suprgm e d e 1'Eta t  d e
Californi e a  tour-a-tou r  admi s
et  refus e cett e qualif icatio n
("ib f̂t") .  L a cou r  d'Arnhe m au x
Pays-Bas ,  l e 2 7 octobr e 1983 ,  a
retenu ,  dan s u n arre t  remarque ,
l a qualificatio n d e vol ,  comme,
ulterieurement ,  e n Belgique ,  l a cou r
d'Anvers ,  l e 1 3 septembr e 1984 .  L a
Cour  suprgm e d u Canada ,  e n 1989 ,
dans 1'affair e Stewart ,  a ,  tou t  a u
contraire ,  jug e qu' i l  n e pouvai t  y
avoi r  vo l  d'information .

A devoi r  prendr e part i ,  cett e
positio n nou s sembl e l a seul e
justifiee .  I I  n e suffi t  pa s d e dir e
que I'informatio n es t  un e valeu r
pou r  lu i  octroye r  l e benefic e d e
n'import e quell e protection ,  a u
mepris ,  qu i  plu s est ,  de s liberte s
publiques .  I I  n e suffi t  pa s
davantag e d e mettr e e n avan t  un e
conceptio n dynamiqu e d e l a
propriete .  S i  I'informatio n (selo n
l e statu t  d e bas e qu i  es t  l e sie n :
voi r  sypjr a n °  2.1 )  n'es t  pa s obje t
de propriete ,  i l  es t
intellectuellemen t  inacceptabl e e t
socialemen t  cri t iquabl e d e reteni r
l a qualificatio n d e vo l  dan s tou s
le s systeme s o u l e vo l  es t  defin i
comme un e atteint e £  l a propriete .
Si  I'informatio n est ,  e n revanche ,
appropriee ,  a u moin s d e manier e
indirect e (specialemen t  a  traver s u n
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des mecanisme s examine s precedemmen t
aux point s I  e t  II) ,  i l  exist e e n
regi e general e de s infraction s
particuliere s pou r  sanctionne r  le s
agression s don t  ell e peu t  gtr e
1'obje t  :  contrefaSon ,  i_n f  Ci.ngemen t  ,
et  i l  es t  a u mieu x inutil e d e
"doubler "  celle-c i  pa r  1'infractio n
de vo l  e t  a u pir e contrair e au x
principe s d e l e fair e dan s tou s le s
systeme s o u i 1 es t  admi s qu e l a
regi e special e derog e a  l a regi e
generale .  Plu s radicalement ,  s i  l e
vo l  suppos e l a depossessio n d u vole ,
i l  es t  clai r  qu'e n matier e
d'information ,  i l  n'e n v a pa s ains i
puisqu e celui—c i  qu i  s e voi t
subtilise r  un e ide e o u u n savoi r
conserv e cell e o u celui-ci .  L a
qualificatio n d e vo l  n'es t  pa s
pertinente .

I I  rest e possibl e d'envisage r
1'incriminatio n d e pareil s
agissement s mais ,  s i  1'o n n e veu t
pas ignore r  le s contrainte s qu i  son t
eelle s d'u n system e juridiqu e
liberal ,  d'u n poin t  d e vu e puremen t
prospectif .  A  n e pa s pietine r
certain s principes ,  u n droi t  pena l
de I'informatio n rest e A  fair e (d u
moin s s i  o n l e souhaite) .

27.  L e droi t  c iv i l  et ,  e n
1'occurrence ,  l e droi t  d e l a
responsabilit e c iv i l e offren t
evidemmen t  de s liberte s bie n plu s
grandes .

La encor e i l  fau t  cependan t
prendr e l a mesur e de s difference s
existan t  entr e droit s nationaux .

27.1 .  Quan t  a  l a form e (de s
action s envisageables) ,  i l  es t
possibl e d e distingue r  troi s sorte s
de systeme s :  le s droit s qu i
contiennen t  de s disposition s
specifique s destinee s a  assure r  l e
bon comportemen t  de s acteur s d u
march e (comm e 1'Allemagne),  ceu x qu i
recelen t  de s disposition s a  porte e
general e susceptible s d'assure r  un e
tell e fonctio n (comme ,  a u premie r
chef ,  l a France )  e t  ceu x qu i
menagent  u n accuei l  restrein t  a  de s
action s sanctionnatrice s d'u n
certai n comportemen t  (comm e le s pay s
de Common La w don t  certain s on t  mSme
dit ,  a u moin s pou r  l e Royaume-Uni ,
qu'il s  n'avaien t  pa s d e doctrin e
general e d e 1 '  "unfai r  cgmpet.it.ign "  :
Birds) .  I I  es t  ividen t  qu e
1'obligatio n d e raisonne r  e n terme s
de categorie s pre-etablie s :  br.eac h
°£ con f  i.denc.e ,  bjr.ea.cJ l  ° t  d_utv .  Qjf .
care,.. .  n'offr e pa s l a mgme
plasticit y qu e lorsqu e l e droi t
nationa l  es t  prg t  a  sanctionne r  tou t
comportemen t  etrange r  a  l'"homm e

raisonnable "  (pou r  reprendr e un e
formul e d u droi t  quebecois) .

27.2 .  Quan t  a u fond ,  e t  dan s
l e prolongemen t  d e l a dernier e
observatio n faite ,  c e n e son t  don e
pas le s mgmes agissement s qu i
pourron t  gtr e poursuivi s e n u n lie u
ou u n autre .

I I  faudr a ic i  qu e le s
entreprise s soien t  dan s u n rappor t
de concurrenc e e t  l a cel a n e ser a
pas necessaire .

Plu s interessan t  :  o n voi t
monte r  e n forc e dan s tou s le s droit s
continentau x S  ide e qu e l e
parasitisme ,  defin i  comme
Sexploitatio n san s droi t  d u travai l
(lise z :  d e Sinvestissement )
d'autrui ,  doi t  etr e sanctionne ,
c'est-a-dir e concretemen t  appele r
reparation .  De s decision s
allemandes ,  beiges ,  franQaise s ( £
propo s notammen t  d e l a reeditio n
d'u n viei l  ouvrag e ains i  proteg e
bie n qu e d e longu e dat e tomb e dan s
l e domain e public )  peuven t  veni r
appuye r  cett e opinion .  L'argumen t  a
et e tou t  specialemen t  utilis e dan s
un arrg t  "Informationsdienst "  d u
Bundesgerichtshg f  d u 1 0 decembr e
1987 qu i  devai t  sanctionne r  l e fai t
pou r  u n journa l  d'avoi r  recopi e che z
un concurren t  un e informatio n no n
couvert e pa r  droi t  d'auteur .  Dan s l e
cadr e d e Setud e mene e pou r  le s
Communautes europeennes ,  plu s hau t
evoque e (supr a n °  8.2.2) ,  l e recour s
& cett e "theori e d u parasitisme "  a
ains i  et e specialemen t  mi s e n avan t
par  l a plupar t  de s contributeur s
nationau x comme possibl e moye n d e
protege r  le s banque s d e donnee s d e
simpl e compilatio n difficilemen t
couverte s pa r  u n droi t  d'auteu r
(voi r  supr a ibidem) .  I I  es t  notabl e
que de s auteur s anglai s (Chalton )  o u
irlandai s (Tierney )  partagen t  c e
sentiment .  Rest e qu e l e mecanism e
es t  a  utilise r  ave c prudenc e s i  So n
ne veu t  pa s reconstitue r  d e manier e
en quelqu e sort e clandestin e de s
propriete s intellectuelle s e n dehor s
des prevision s d e l a loi .  Nombreu x
son t  le s auteur s expriman t  cett e
craint e (Poulle t  notammen t  e n
Belgique )  e t  i l  es t  quelque s
decision s pou r  y  fair e echo .

28.  E n conclusio n i l  es t
certainemen t  sag e d e reconnaltr e
qu'i l  es t  bie n difficil e d e sorti r
du binSm e :  protectio n selo n le s
canon s d e l a lo i  a u risqu e d e
laisse r  de s zone s san s protection ,
protectio n larg e d e I'informatio n
comme tell e a u risqu e d e cree r  de s
zone s d e protectionnism e plu s o u
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moin s legitimes .

29.  C e pourrai t  gtr e l e mot  d e
l a fin ,  s'i l  n e fal lai t  ajouter ,
pou r  etr e auss i  comple t  qu e
possible ,  dan s c e rapid e panoram a
internationa l  de s propriete s
inte l  lectue l  le s confrontee s S
I'information ,  qu'i l  rest e un e
ult im e voi e :  cell e qu i  consist e £
elaborer ,  pou r  le s besoin s d e l a
cause ,  un e o u de s protection s su_ i

1 1  e n fu t  beaucou p questio n £
une certain e epoqu e £ i  propo s d u
logic ie l ,  1  'Organisa t  io n Mondial e d e
l a Propriet e Intellectuell e elabor a
en 197 7 de s "disposition s types "
pui s e n 198 3 u n proje t  d e traite ,
certaine s institution s nationale s
suiviren t  un e demarch e analogue .  A
ce jou r  cependan t  ,  seul e l a Bulgari e
fi t  l e choi x d'un e legislatio n
ree l  lemen t  speci f  iqu e (lo i  n °  4 9 d e
1979)  mais ,  ve r  i  ta b lemen t  tre s
specifiqu e e t  marque e pa r  un e optio n
poli t iqu e apparemmen t  depassee ,  ell e
fai t  dej £ figur e d e curiosite .  I I
es t  vra i  -  i l  fau t  l e dir e -  qu e
certain s pensen t  encor e A  Sadoptio n
de regie s pa r  t  icu l  iere s .

Les  chose s priren t  cependan t  un
tou r  autremen t  concre t  ave c le s
topographie s d e semi — conducteur s
lorsqu e le s Etats-Uni s choisiren t
en 198 4 d e promulgue r  un e lo i
specifique ,  contraignan t  quasimen t
leur s partenaire s (s'il s  voulaien t
pouvoi r  beneficie r  d'un e protectio n
su r  l e territoir e americain )  £
adopte r  de s legislation s analogues ,
ce qu e firen t  le s Japonai s le s
premier s de s 198 5 puis ,  a  l a suit e
de Sadoptio n d'un e directiv e
communautair e e n 1986 ,  le s
different s pay s d e l a Communaut e e t
d'autre s encore .  Le s "puces "
releven t  ains i  d'u n regim e nouveau ,
a bie n de s egard s asse z fruste ,  mai s
qui  peu t  coexiste r  curieusemen t  ave c
l e breve t  o u l e droi t  d'auteu r  selo n
le s  cas .

Les "cab_l_ e Q,r_ggr_ams "  ,  a u
Royaume-Uni  ,  le s programme s
tele d i f  fuse s ,  e n France ,  fon t
encor e So b jet ,  comme tel s e t
independammen t  d e leu r  contenu ,  d e
disposition s pa r  ticu l  ieres .

Faut-i l  poursuivr e cett e
poli t iqu e d  '  emiettemen t  ?  A  plaide r
pou r  u n droi t  d u "cou p pa r  coup" ,
une repons e positiv e s '  impose .  On
s'es t  ains i  demand e s'i l  n e fal lai t
pas songe r  a  de s disposition s

propre s au x systemes-experts .  L a
questio n es t  debattu e aujourd'hu i
par  le s expert s qu i  travai l  len t
aupre s d e l a Commissio n de s
Communautes A  propo s de s banque s d e
compilatio n don t  nou s avon s di t
qu'elle s etaien t  difficile s A
apprehende r  S  traver s l e droi t
commun d e l a propriet e litterair e e t
artistiqu e <  sup_ r  a  n °  8.2. 2 e t  27.2) .
Si ,  toutefois ,  o n croi t  qu e l e droi t
-  specialemen t  l e droi t  legifer e -
ne doi t  pa s s e perdr e dan s l e detai l
de toute s le s particularites ,  c e
n'es t  peut-gtr e pa s l a meilleur e
demarche .

La mul t ip l icat io n de s regime s
de droi t  emport e de s chevauchements ,
des contradictions ,  de s exclusions ,
fai t  naitr e de s probleme s qu i  san s
ell e n e s e seraien t  pa s poses.. .
Dans un e perspectiv e internationale ,
deu x pay s voisins ,  e t  d e cultur e
proche ,  comme l a Franc e e t  SItalie ,
peuven t  admettre ,  l e premie r  u n
cumul  d e protectio n a u titr e d u
droi t  d'auteu r  e t  de s dessin s e t
modeles ,  e t  l e secon d l e prohibe r
-  c e qu i  n'es t  guer e satisfaisant .

Aussi ,  l a creatio n d e regie s a d
hoc doit ,  a  notr e sentiment ,  gtr e
manie e ave c prudence .  Vert u
juridique ,  s'i l  e n fut .



1A-1 7

EN CONCLUSION

3O.  E n conclusion ,  peut-o n d e
tou t  c e qu i  a  et e di t  tire r  quelque s
enseignenent s  ?  I I  fau t  Sespere r
mai s o n reconnaltr a que ,  dan s un e
situatio n foisonnante ,  marque e pa r
le s disparite s entr e familie s d e
droits ,  voir e entr e systeme s
nationaux ,  c e n'es t  guer e facile .

Dans Side e d'assure r  de s
condition s satisfaisante s a u
developpemen t  d'u n march e
internationa l  d e I'information ,
i l  nou s sembl e cependan t  qu e
s'imposen t  :

1° )  u n rapprochemen t  de s diver s
droit s nationaux ,  a u moin s de s pay s
a economi c developpe e (ca r  i l  parai t
excl u d e joue r  u n mgme je u s'i l  n' y
a pa s d e regi e commune) ;

2° )  un e doubl e interrogation ,  £
ce t  effet ,  su r  le s valeur s qu'o n
enten d protege r  e t  l a plac e £
reconnaitr e £  I'act e d e creatio n e t
£ l a decisio n d'investir ,  a u
createu r  e t  a  1'investisseu r  (c e qu i
suppos e l a remis e e n caus e d e
tradition s nationale s e t  d'idee s
ret?ue s e t  l a recherch e d'u n
equilibre ,  mai s poin t  pou r  autan t
Sadoptio n su r  chaqu e difficult e
nouvell e d e disposition s propres) ;

3* 1 dan s Simmedia t  enfi n un e
util isatio n de s different s moyen s
offert s  pa r  l e droi t  qu i  doiven t
gtr e considere s comme autan t  d e
protection s complementaires .

A tou t  prendr e l e droi t  n'es t
certainemen t  pa s plu s fuyan t  qu e
I'informatio n Si  laquell e o n preten d
1'app1iquer.. .

Miche l  VIVAN T

15/06/199 1

(C)  Miche l  Vivan t  199 1
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1. There is no doubt that it is audacious to claim to give an
international overview of national intellectual property
systems in order to discern their conception or likely
conception of information and how they regulate the
information products and services market.

1.1 The very notion of information is vague and may be
defined narrowly or so widely that it includes a very broad
range of "items": newspapers and books, software and
expert-systems, data banks and television broadcasts,
patentable techniques — in that a technique that is divulged
constitutes information for firms present on the market —
and distinctive symbols such as trademarks, in that these
amount to information for the consumer. Not forgetting that
the term information can refer to information about
individual citizens or employees for example. In our context
here, it is clear however that the notion has to be viewed
from a narrower point of view. The information referred to
here is information processed by advanced technology,
transmitted by modern communications systems: electronic
data processing in the widest sense of the term and
telecommunications, electronic press, for example — if one
has to refer to press — but certainly not press in its
traditional hard copy form.

1.2 Contrary to first impressions, the notion of intellectual
property is not perfectly defined either, at least not at the
international level. "Propriedad intelectual" in Spanish and
under Spanish law refer solely to the right to literary and
artistic property (copyright and "droit d'auteur"), whereas,
in French law, the equivalent expression, "propriete
intellectuelle" covers the same field of literary and artistic
property but also that of industrial property. In addition it
should be noted that two further definitions of these words
are also possible from the French point of view: the first,
being the narrow definition just referred to, which restricts
the term to what a lawyer of the "continental" school would
classify as property "strictu senso" ("private reservation"),
and the second, a wider definition closer to Anglo-
American practice tending to consider all legal mechanisms
appropriate for providing for "control" of a commercial
asset, whether contractual mechanisms, mechanisms such as
"delits" (offences) under continental laws or torts in
common law systems or the mechanisms of ownership as
such.

In order not to restrict our field of investigation to too great
an extent, it will be reasonable here to adopt the widest view,
particularly in that, although everybody knows that
copyright and "droit d'auteur" are used to cope with
difficulties arising in these new sectors of the information

industry, they are also bound to be aware that this is not the
one and only method. A less open approach would result in
a restricted view of the real situation.

2. Intellectual property and information: we wil l therefore
endeavour to examine how the various different national
legal systems try to respond to the unexpected challenges of
the new information and communications technologies. We
wil l attempt to highlight the common features of what is at
stake and the steps taken to cope with these identical
challenges. At the same time we shall point out the
divergencies in philosophies and practices which may be
sources of division between various regions of the world or
even from one country to another and thus run counter to
the establishment of a sound and steady information
products and services market. The constant play of variants
and similarities from one system to another and between the
solutions chosen within a given system, are proof enough of
the uncertainties which reign even now.

2.1 However, a general reminder, which is applicable to the
whole field, can and must be made before we go on to
develop the subject, namely that the starting point is non-
protection. An adage that is commonly accepted in France,
but is valid for every country, states that "les idees sont de
libre parcours" ("there is no copyright in an idea") (Desbois).
Information, as such, belongs to nobody or to everybody (as
you like). The law can intervene to confirm a de facto
reservation in order to ensure secrecy when the owner
chooses this method for providing for control of the
information (this is the well-known status of know-how or
"savoir-faire"). It can only provide that information with a
different status, depending on the particular rules applicable
to that type of information, if the information has a
particular characteristic: inventive nature, "customization",
etc.

2.2 After this general reminder, and leaving aside
"peripheral" types of protection such as the law of
trademarks which, by identifying one particular information
product or another, enables a firm to develop and retain a set
of customers but does not provide any rights with regard to
the creation as such, we are left with certain mechanisms
which remain in practice, and which appear to have a
curious dialectic relationship with one another as if, each
time, the inadequacies of one compel practitioners and
legislators to opt for one of the others. Thus, although it is
clear, as we have specified already, that copyright and "droit
d'auteur" are dominant at world level in the field of
information technology, it is also blatantly obvious that
resort to patents, which was thought to have been eliminated
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is reappearing on the scene, and likewise that resort to
common law, reappraised as necessary, is increasingly the
case for, not forgetting, of course the method of "sui generis"
types of protection.

We therefore intend to study the following questions in turn:

— first choice: copyright (I);
— wooing the patent (IT);
— common law revisited (HI),

before saying a word, in the form of a final question, about
possible new lines of thought.

I  - FIRST CHOICE: COPYRIGHT

3. Copyright and "droit d'auteur" have what one might
term a natural position in a certain number of cases where it
is easy to transpose the old to the new, the transition from
one to the other taking place as it were by stealth. Just as in a
previous era photography was viewed as an extension of
painting (although it should not be forgotten that certain
people felt that the "mechanical" side of photography made
it devoid of any artistic characteristics and even today, one or
two vestiges of this sort of notion can be found in our
legislation).

This is the case of the digitalised image, which although the
subject of special processing, remains a picture first and
foremost, or electronic publishing, in which the change of
media clearly does not affect the quality of publication. Thus
learned legal opinion in the Netherlands has underlined that
the fact that a digitalised form is used does not affect the
written characteristics of work ("Meijboom") and French
law makes the electronic press subject to the general law
relating to the press, both in the case of the direct aspects of
copyright and for example in the case of any questions of
liability which may arise.

4. After a hard fight, copyright and "droit d'auteur" have
won or are in the course of winning a similar status for
software and data banks.

With the reform of the Copyright Act in 1980, the United
States led the way so far as programs are concerned. Chile,
France, Germany and Japan adopted similar laws from
1985 on. By means of legislation or case law precedents,
most countries, both developed nations or at least those
desirous of taking part in the dialogue between nations,
rallied to this solution (Canada and Mexico on the
American continent, the United Kingdom in Europe, etc.)
although there was occasionally a certain reluctance
(Australia or Brazil). Where there is no other source, the
opinion of learned writers has generally followed the same
line (in countries as different as the Congo, Luxemburg and
Peru). In May 1991, the Commission of the European
Communities adopted a directive whereby programs are
classed as literary works which, subject to certain special
rules, should be treated as such.

In the case of data banks, although few states apart from the
Dominican Republic have expressly accorded them
protection as literary and artistic property, there is a
consensus of opinion in favour of recognizing this kind of
protection and in some countries court decisions along
these lines may well be sought. Moreover, the EC authorities
are working on a draft directive upholding this choice.

5. Such consensuses do not settle everything however, far
from it.

the existence of uncertainties (what to say, for example,
about an expert-system?) cannot be over-emphasized, it is
clear that the fact of finding oneself in agreement on a
number of highly evocative words: protection, copyright (or
"droit d'auteur"), originality, etc., does not imply that one
actually speaks the same language and has in practice set up
systems of law which, if not exactly the same, at least have the
same underlying spirit and are appropriate for enabling the
genuine establishment of an international information
products and services market.

Specialists in this field are well aware that the philosophies
underlying the various systems and especially in the field of
"droit d'auteur" ("derecho de autor", "diritto d'autore", etc.)
on the one hand and in the field of copyright on the other
hand, are very different, and this has led to totally dissimilar
practices. Neither the conditions of the protection offered,
nor the effect of such protection take the same form from
one region of the world to another, or even from one country
to another.

It will be fairly easy to demonstrate this by giving this
approach in terms of conditions and effects a more practical
aspect, by means of two questions: what creations are
protected? What protection is offered? We shall leave to one
side strictly procedural disparities: whether there is a need
for filing or not, whether there is any requirement of a
specific indication claiming a right in respect of the creation,
etc.

A — What creations are protected?

6. Here, it is not simply a matter of wondering whether a
particular software item or any particular type of creation is
protected, but rather of asking what is the justification for
intervention of the law, on what grounds a National Office (if
there is such an office) or a judge will agree to allow or
disallow protection to a given creation, whether an item of
software or otherwise. The question therefore, if one wishes
to view things in this way, relates to the philosophy of law
and rights, but it is also clear that it is very practical, since,
depending on the answer to the question, the same item may
be held entitled to protection or not, with everything that this
may imply from the point of view of the market.

7. When all laws make the condition of originality
(originality of the work), a precondition for its protection, it
should then be asked what this covers in practice.

7.1 The philosophy of copyright "strictu senso" clearly
appertains to the person.

Originality is thus defined by traditional French learned
writers (Desbois and Colombet), and by Spanish, Italian and
Greek (Koumantos) writers, as the imprint of the author's
personality present in the work, over the idea — which has
been the subject of discussion in philosophy (cf. Hegel) —
whereby the work is "a constantly active emanation... of the
individual" (Saleilles). The work is protected because it is an
extension of the author. It therefore can only be protected if
the author is "present" in the work to be protected. One can
see that such a conception is more appropriate to a painting
by Picasso than to a software creation.

7.2 On the other hand, although it has been stated:
"Copyright is a property right which authors have in relation
to the works which they create" (Dworkin & Taylor), it
cannot be concluded from this that a similar personal link
between the work and the author is required in this system of
the law of copyright.

Although the fact that the examples given should not hide This is particularly clear when one reads the opinion of the
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authors quoted above that the requirement of originality
means, in the case of literary works "not copied" or that
another author speaks in general terms of "skill and labour"
(Chalton). We also know that, for some, protection is or
should be the price of the "sweat1 of the brow". The
application to "industrial" works (whether in the case of the
information industry or other industries) is clearly more
appropriate in this view of the matter than in the foregoing
case.

7.3 Less weighted in either direction, other laws reveal
median choices.

Under Turkish legislation, it is thus a question of
"intellectual creation reflecting the author's personality".
And this wording should be noted since it is the start of a
gradual transition away from personality (the individual
consideration as a whole) which is still referred to in France,
for example, towards the intellect (which is only one
dimension of the person). It appears that this notion is also
present in Germany when it is a matter of "personal
intellectual creation". In Panama, alongside artistic creation,
reference is made to production resulting from a "personal
effort of intelligence". In the Netherlands, emphasis is still
on the personal choices — impliedly intellectual — made by
the author.
7.4 It is clear that the various national laws are not equally
prepared to welcome creations in which the technological
dimension seems to dominate and the work of the
investment is more important than creativity.

8. However, it is certainly essential to avoid absolute and
over-dogmatic systematisation.

8.1 The practical consequences can be unexpected. For
example, although British law expressly provides protection
for compilations such as directories and catalogues (1988
Act, art. 3.1), whereas in 1989 the French Cour de Cassation
(Supreme Court) (Cour de Cassation, 1st chamber, 1 May
1989), held that they were not protected, the fact remains
that lists of sporting events have been protected in the
United Kingdom and a directory has in France! Very
curiously, in a copyright system, the United States Supreme
Court recently refused to allow copyright protection to a
directory, in the course of their decision disagreeing with the
opinion of learned writers on the price of the "sweat of the
brow" referred to above (Supreme Court, Feist v. Rural
Telephone, 27 March 1991).

8.2 The fact remains that disparities of philosophy are not
devoid of consequence. We wil l give a concrete example of
this and an example of a situation that may arise in the
future.

8.2.1 Positive example: on the question of the protection of
software, starting off from the basis of similar perceptions
but showing very different approaches to new technologies,
the two highest courts in Germany and in France have given
replies the effects of which are diametrically opposed. On 9
May 1985, the "Bundesgerichtshof" (appeal court judgment
Inkassoprogramm) in effect maintained a very demanding
attitude along traditional lines, thereby disallowing legal
protection to most software items; it has been said that now
that only "the creme de la creme" wil l be allowed protection
(Rattinger). Quite to the contrary, the French Cour de
Cassation on 7 March 1986, running counter to the tradition
of the national law, decided to make originality an objective
criterion by solely requiring that the program should bear
"the mark of its author's intellectual contribution"
(judgment in Babolat v. Pachot, rendered by the Full

Assembly of the Cour de Cassation); one would imagine
that most software programs in France must therefore be
protected. However, this kind of distortion is clearly not
favourable to the creation of a transnational software
products market — even only a European one! And this was
indeed taken into account when it was considered necessary
to define in the EC Directive what the Europeans intended
to cover by the term "originality" (art. 1.3: "A computer
program is protected if it is original, in the sense that it is the
actual intellectual creation of its author").

8.2.2 Illustration of a possible future problem (the
difficult y has not yet arisen in practice, at least not in the
courts) of the negative implications of the evident
differences between national laws: in the circumstances it
seems extremely difficul t to conceive of a cross-border
market in electronic information which is based on firm and
clear rules once the same information medium can be
granted protection in one place and not in another.

The comparison of the EC policy with regard to data banks
and the decision of the United States Supreme Court quoted
above give rise to concern about this.

From a more practical viewpoint, a study that we carried out
on behalf of the Commission of the European Communities
(Propriete intellectuelle et ensembles informationnels
automatises, 1989) clearly shows that over and above the
hard core of data banks and other "creative" media towards
which national attitudes are a priori fairly uniform,
consensus shatters once it is necessary to envisage
protection of compilations: the Danes (Law of 1961, section
49), and more generally outside the European community,
the Scandinavians, have particular rules for protecting such
compilations in an original manner ("catalogue rule"), the
British refer to them in their Copyright Act (see supra n° 8),
the Germans recognize a notion of "small change" ("kleine
Miinze") corresponding to what one might term low level
creations which might include compilations (Heberger),
whereas the Italians seem very hostile to such ideas as do the
French, if one considers the 1989 judgment of the Cour de
Cassation quoted above (n° 8.1), although curiously enough
the Paris Cour d'Appel has classed a set of objects
(automobiles) as "the work of man" and hence entitled to
protection of the courts (Paris Cour d'Appel, 25 May 1981)!
We will not give any further examples, but all the ingredients
lead to the assumption that a data bank established in
Dusseldorf and accessed in Milan will not have the same
legal status in both states.

This highly likely conclusion clearly shows that it is not
possible to allow this state of affairs to continue.

9. True, it is extremely difficult to get beyond the stage of
findings of facts.

Accordingly we will only attempt one or two comments.

The first is that there is a fundamental difference depending
whether the intention is to protect the investment or the act
of creation, the investor or the creator. Clarification on this
point is essential but it is perhaps not necessary to reason in
comparative terms.

The second is that, despite entirely different philosophies at
the outset (see supra n° 7),"droit d'auteur" and copyright do
not cover, as clearly as one might expect, the twin aspects of
investment and creation. In truth, the question crosses the
two legal systems. "Droit d'auteur" is in the course of
developing towards a "right to undertake": witness the way
in which it includes not only the creation of software but also
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that of audio-visual creation. On the other hand and without
yet raising the question of the content of the laws (see
below), it is interesting to note, in the field of American law,
that in contrast with the United States Supreme Court
decision which refused to protect directories (see supra 8.1)
and thus appears to move away from the concern to protect
investment, one can compare the Ashton Tate case in the
California Court of Appeal on 12 December 1990 in which
a judge deprived an enterprise of its copyright because it had
failed to declare to the Copyright Office the earlier products
that its own new products were based on, in accordance with
a procedure which seems to follow a logic somewhat similai;
to a patent, in other words logic of an industrial character.

In fact, so long as several logics are in action, it will be
difficul t to arrive at uniform regulation, whatever that
regulation is.

What applies to conditions obviously also applies to effects.

B — What protection is offered?

10. When one speaks of protection, one also has to ask
what the protection covers and means in practice. Protection
of form? Protection for form's sake? Symbolic or effective
protection? Which provides one particular means of action
or another? This is what we have to examine in this overview
of the various national laws.

11. One established point, that is common to all the laws is
that both copyright and "droite d'auteur" only provide
protection of the form, and, as specified above (supra n°
2.1), "there is no copyright in an idea".

The notion of the form of expression that can be protected
may be understood differently: certain African countries
(such as Benin, Ghana, Kenya, Malawi, etc.) refer in their
legislation to "material form of any kind", whilst others use
more restrictive expressions. Thus until the clarification
introduced by the law of 1988 (which replied in the
affirmative), in English law it was debated whether a
recording had to be protected in the same way as a written
document. However, the dominant idea is indeed that form
(the form of the form...) has littl e to do with the matter: data
in a computer memory or fixed on CD-ROM should receive
protection, as should the digitalised images referred to
above (supra n° 3) or the more traditional types of creations
(manuscripts or paintings).

On the other hand, the idea that form alone should be taken
into account by the mechanisms of "droit d'auteur" or
copyright law reveals a major distortion between the legal
tool used and the aim sought when the creation in question
involves the information first and foremost. For the value is
then usually contained in the information itself (e.g.
functional information "encapsulated" in an item of
software and intended to make a machine work, or
economic technical or scientific data contained in a data
bank and intended to enable decision-taking). Users,
potential customers or even competitors are not interested
in the way in which the software is written or the data bank is
structured, but in what they both contribute, in what the
former enables them to do and in what the latter contains,
whatever the form. This content however, is not what the law
is designed to protect by means of the established
mechanism of "reservation of rights"! This is perhaps at least
a partial explanation of the rediscovery of the patent which
we are witnessing today (see infra II).

12. Yet this defect is common to all legal systems. Even
though all the systems comprehend the form, one soon finds

that there is a disparity between systems. Copyright or "droit
d'auteur" do not offer the same means of action everywhere.

This is easy to verify if, following the structure of copyright
sanctioned by the 1886 Berne Convention, we consider
separately proprietary rights and "moral" rights. In view of
the aim of this study and its limitations we have had to select
a number of significant data rather than claiming to give an
exhaustive account of the whole field of investigation, which
is very wide.

1 — The granting of proprietary rights

13. It is possible to state, without exaggeration, that all the
laws recognize two basic rights of a commercial nature: the
right of reproduction and the right of performance.

The right of reproduction is sometimes defined, as it is in
France (Law of 1957, art. 28 as "The material fixation of the
work by all processes which enable it to be communicated to
the public indirectly"). In other cases, the wording remains
general and leaves it up to the courts to apply the law to each
particular situation: "Reproduction in number" says the
Austrian law, whereas the Algerian, Cameroon and Senegal
legislation refer to "reproduction in any material from
whatsoever", and Moroccan law specifies "mechanical
reproduction". The fact remains that as a general rule all
fixation processes fall within the ambit of the legislation and,
for example, in the sector with which we are concerned,
duplication on diskette or downloading would generally by
sanctioned in all legal systems.

The right of performance is also targeted in virtually all
countries. Both direct and indirect performance (display)
are envisaged and, in response to the "established
newcomers", radio and then television broadcasting, the
laws cover, under one name or another, such processes of
communicating a work to the public. It is rather — as in the
case of reproduction — the legislative processes that are
different: reference to a whole class, or listing of the various
methods of communication. Certain legislations (such as
that of the Ivory Coast) specifically refer to broadcasting in
public places, such as bars, restaurants and hotels ... thus
putting paid to difficulties which other laws have not spared
themselves. The most recent broadcasting methods such as
satellite or cable transmission, on the other hand, are only
taken into consideration expressly by one or two laws and
not alway in the same terms (United States, Spain, France,
Portugal, United Kingdom). Spain alone to date seems to
have envisaged telematic transmission as such, by including
in the list of acts of public communication "public access to
computer data bases by means of telecommunication, when
such bases contain or constitute protected works" (Law of
1987, art. 20.2h).

14. Over and above this general approach, which, all in all,
reveals more disparities as to form than as to substance, this
first impression of consensus — doubtless somewhat
mistaken — should however be qualified by the observation
that once one goes into greater detail, proprietary rights, the
right of reproduction and the right of performance and any
other related rights (such as the right of destination found
under certain legal systems) are both less clearly defined and
much less uniform than would appear at first sight, from
certain important points of view, and these are particularly
liable to affect the establishment of an information products
and services market. We shall present our arguments briefly,
on the basis of three examples.

14.1 Can the right of reproduction be used as a means of
protection against reverse engineering? Decisions to the
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contrary can be found even in the United States and, in
France, the opinion of learned writers is divided, some
holding the practice to be legitimate (Gaudrat, Huet) and
others considering it actionable (Le Stanc, Vivant). In
addition, for more than a year, battle has been raging at
European level as to whether the draft directive relating to
the protection of programs should allow reverse engineering
or not. Lastly, reverse engineering or "decompilation" (this
is the term chosen) is authorised insofar as it is a means of
ensuring interoperability of systems (art. 6) and subject to
strict conditions. But it is interesting to note that the logic of
copyright law could have been resorted to in either sense
and the main basis of the arguments advanced by opposing
factions at Brussels were strictly commercial considerations.
Nobody can be certain of obtaining the same answer in
Buenos Aires, Paris and Washington.

14.2 Does the existence of the right of performance oblige
a person who consults a data bank to pay royalties to the
person who claims proprietorial rights over the data bank? If
one views it as a communication to the public, personally we
think that this is the case. But, particularly in the absence of
knowing who exactly the public is and if one has to reason in
terms of actual users (the individual user at his screen) as
against potential users (one does not know how many
individuals there are who can read the screen), the contrary
has been maintained by a Belgian author (Triaille) and a
French one (Martin). We do not know what the legal answer
will be finally and whether it will be the same everywhere.

14.3 Finally, the last of our three questions: can the owner
of rights in a work raise any objection to its hired out (or
even to its being loaned) on any grounds? There is no need at
all to underline the importance of this question for the
information market if one considers that this concerns
above all libraries and record libraries ranging from the
traditional books and records to video-cassettes, diskettes
or CD-ROMs. The European Communities have promised
to deal with this problem, but the evidence seen at this level
demonstrates the divergences which are likely to be met on a
worldwide scale: Denmark, Spain, Portugal and the United
Kingdom all recognize a right of hiring, Italy recognizes such
a right depending on the medium involved, whereas this
right is not recognized in Germany, Ireland and the
Netherlands, whilst the other countries recognize a "right of
destination" to the owner of the rights enabling him to
exercise control over hiring ... We will leave to one side the
question of lending. The Commission itself is proposing to
establish legal structures that "the cultural industry will be
able to ... base itself on". What applies to the European
market in terms of need obviously applies equally to the
international market.

15. The same type of comments can be made when we turn
to the question not only how to define the rights offered to
rights owners from the positive point of view, but also how to
define the exceptions to the general rule from the negative
point of view.

15.1 There is already a clear contrast in the mind when one
speaks of "fair use" or "fair dealing" or when one refers by
name to a certain number of acts which alone are to be
legitimate. Although the acts allowed under the heading of
fair dealing can certainly be referred to in law (cf, for
example the British law of 1988, art. 28 and following).

15.2 But, from the point of view of legal technique alone,
there are still a number of disparities which can have an
important practical impact. We will set out a few simple
examples of these.

15.2.1 Private copying (copying for the copier's private
use) is usually allowed by all laws, but the legal context is not
always the same and this has serious implications: a single
copy is allowed under Brazilian law, while an assessment of
the size of the part used in comparison with the whole of the
work applies in the case of American law... Further, the
private copy has existed in Europe in the software context
(though all that remains of it is the legitimate user's right to
make a single back-up copy of the program). Certain people,
in a wider context, criticize this right to a private copy as
archaic. What is one to think, indeed, if one does not use an
element of quantification, as the Americans do, when the
work to be reproduced is an on-line data bank or a CD-
ROM.

The increasing number of duplication methods which
enable virtually instant production of a duplicate equivalent
to the original has, moreover, led many legislators
worldwide to institute a right to remuneration. This can take
the form of a tax or other payment, collected in one way or
another, when blank reproduction media are purchased
(Austria, Congo, Finland, France, Hungary, Sweden etc.)
and sometimes in the case of reproduction machines
themselves (Germany, Iceland, Portugal). This is a
noteworthy development in copyright systems under the
influence of the new technologies which should be borne in
mind and which may inspire new developments in the case
of new media. This is also a definite distortion of the true
situation, to the point that one may well wonder if this has
not resulted in the institution of a sort of hidden public
domain for which there is a charge (Vivant). Lastly, this is not
necessarily a miracle remedy, since, although wherever this
system has been established it has been advocated as being
bound to ensure compensation for losses suffered by the
creators (or creator-companies), it is still necessary to know
who actually receives the benefit of the money collected.

15.2.2 Another illustration: certain states recognize, under
various headings, a right of reproduction for educational
purposes (Norway, Poland, the United Kingdom) which is
not totally unknown in other countries (such as France
where the proposal to set up such an exception in the case of
software led to heated reactions from the professionals).
How are such legislative disparities to be controlled when
information has left the traditional vehicles of the book or
the newspaper and is circulating in real time from
Washington to Tokyo?

15.2.3 Yet another illustration (the last): the right of
quotation — to borrow from a work in order to quote from it
— is recognized in a wide variety of ways from one country
to another. In France, it is accepted that only literary works
strictu senso can be quoted from (the courts have held this
on a number of occasions). However, turning to the question
of "quotations" from images, these certainly seem to be
possible in certain countries such as Spain (where the law
contains a very wide provision which can also apply to
musical "quotations"), the Netherlands or Portugal (art. 75 f
Copyright Code). What is one to think therefore of cross-
border exploitation of a data bank? On the borderline, it
should be noted that the United Kingdom has a very special
rule to the effect that a television broadcast does not infringe
a third party's copyright when it incidentally and
accidentally includes protected works (music played during
a sports match).

16. Disparities and uncertainties therefore from the point
of view of proprietary rights. This feeling is bound to be
reinforced when we turn to the question of "moral" rights,



1B-6

where we find a fairly or very marked contrast between
"droit d'auteur" and copyright.

2 — The grant of "moral" rights

17. Here the difference between systems is blatantly
obvious and reference to this is simply stating a truism. It is
essential to do so, however, since this disparity, which is a
reality, can have definite commercial results. In the audio-
visual sector, evidence of this has been seen in the recent
judgment of the French Cour de Cassation condemning the
colouring of films (Cour cass., 1st ch., 28 May 1991), which
was held to be contrary to public policy, whereas it was not
deemed to be illegal in principle in the United States (leaving
to one side here certain specific provisions outside the field
of copyright relating to the "preservation" of films).

Here we find the notion whereby, in the philosophy of "droit
d'auteur", the work is the author and attacking the work is
the equivalent of attacking the very person of the author (see
supra n° 7.1). According to this point of view, the moral right
appears to be a whole complex of rights: right of paternity
(the right to be quoted as the author) and right to integrity of
the work, which are the two minimal rights of authors
recognized by the Berne Convention (art. 6 bis), the right to
secrecy (i.e. the right of non-divulgation), the right to repent
or withdraw which enables the author to "take back" a work
that has been made public (in other words its medium) if he
feels certain "scruples" (Colombet) about displaying it to the
public in its present condition. One can clearly see the
impact of these rights to the advantage of the painter or
sculptor who wishes to present a certain image of himself
and of his work. Things are less clear once the creation
industries are involved and even less so in the case of the
information industries which are strongly dependent on
technical know-how.

The viewpoint of copyright is profoundly different.
Certainly, the opinions of the English authors are full of
qualifications, in accordance with practice in the common
law countries (leaving to one side for the moment certain
recent legislative trends in these countries; which will be
referred to below infra n° 19). The decision in the United
States regarding the colouring of films which we referred to
above is evidence of this. And although the notion may no
doubt be found, in spirit, in the law of most countries, it is
significant that, in copyright systems, "inherent limitations to
the right of integrity" (Dworkin & Taylor) can be very simply
referred to.

18. Integrity, respect, inviolability of the work (to quote
here the word used by the Soviet, Romanian or
Czechoslovak legislations): clearly this requirement on its
own is not easily compatible with the dynamic exploitation
of an informational work that is both technical in its medium
and fluid in its subject matter, which has a natural potential
for evolving and, what is more, it would be difficul t for it not
to. Can one imagine an item of software, an expert-system or
a data bank that is rigid?

In the audio-visual sector, where technology holds sway, the
strictest concepts are becoming more flexible, noticeably so.
And, particularly in the case of the adaptation of a literary
work for the cinema, it is not uncommon to find case law
precedents tolerating the taking of certain liberties which the
work, even when the legislation does not provide for this, as
in Chile for example. Cypriot law and Portuguese law even
allow modifications to the original work for reasons
expressly classed as technical.

But clearer still, in the case of software, in other words at the
heart of our subject of information technology, the
Europeans have decided to consider the right of adaptation
to be the rule, notably by laying down that the legitimate
purchaser of a program (in reality of the medium) is entitled
to make any "adaptation arrangement" and "any other
transformation" necessary for exploiting the program in
accordance with its intended use (EC directive cited above,
arts. 4 and 5). And Spanish and French law, both of which
are strongly attached to the notion of respect of the work's
integrity, had already unreservedly taken up a stance in this
direction.

In other words, at the risk of causing an actual breach
between these new requirements and the traditional
philosophy underlying certain laws, which is sometimes
painfully resented by certain people, it appears difficul t in
the extreme, not to say impossible, to preserve the old
concepts intact.

19. It is true that, a contrario, the rights under the copyright
system reveal rights classed as "moral rights", formally at
least. The 1988 Copyright Act expressly incorporates into
British law the rights recognized by the Berne Convention
(new arts. 77 and following). The United States' adherence
to the said Convention in 1988 took on a particular
symbolic weight of its own. Yet interpretations as to the real
effects of the said adherence are not unanimous. The
spokesman for the Coalition to Preserve the American
Copyright Tradition (a name loaded with meaning)
defended before the Senate and continues to defend the idea
that the concept of moral right should be rejected and gives
priority to the commercial dimension of rights and their
investment incentive aspect. The fact remains nonetheless
that in the American situation it has also been possible to
detect the "precursors of a more favourable future for moral
rights" (Dietz).

20. In conclusion on the question of "droits d'auteur" and
copyright, can it be stated that rights anchored in entirely
separate traditions are finally coming closer?

20.1 In our view, the reply is definitely in the affirmative. It
is even more so, of necessity, when the questions at stake are
entirely practical matters such as those arising from the use
of information technology and are linked to an information
products and services market. For the problems are no more
Japanese than they are American and no more Swiss than
they are Brazilian. It is clear that they are the same
everywhere. One single reservation can be made in the case
of those economic systems that are not based on market
mechanisms, but as we know the number of these is
dwindling.

A very wide variety of rights are coming together into what
wil l perhaps be the future balance between the concern to
protect the creator and the similar concern to protect the
person — the investor — who even if he did not give birth to
his creation, at least provided the wherewithal for it to live.

20.2 The fundamental divergences which exist today
spring from the fact that the movement referred to above is
far from complete and basically still remains confronted by
two lines of reasoning: one logic of "droit d'auteur"
understood in the full sense of the term (the author's rights)
and another logic of the "right to undertake" (cf supra on a
similar idea n° 9). The disparity is not new, since it was
already in existence at the dawn of these rights in the 18th
century (great debate between book sellers — namely:
publishers — and authors), but it influences many things. If
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we think only of the question of ownership of rights which
has not been referred to up to now, but which could have
been: the employee is the author and therefore usually
owner of the rights in a "droit d'auteur" system, whereas in a
copyright system the employer is, as a general rule, vested
with rights over the creation. Accordingly the game is far
from over.

20.3 The fact remains that certain changes are necessary,
linked either to the industrial method of creation or to the
nature of the industrial creation made, more precisely in the
field of information.

These are changes which should relate to the conditions
prior to the granting of rights over the creation, the allotment
of the rights and their definition, which in our view should
take into account first and foremost the evolutive nature of
such creations, ... The alternative is to decide to leave the
field of "droit d'auteur" (or perhaps copyright) but that is
another story...

The fact also remains that "droit d'auteur" or copyright, even
if remodelled, may appear inappropriate or of insufficient
interest, if only because they only protect the form (see
supra n° 11). This is no doubt in part the explanation for the
(partial) rediscovery of the patent.

I I  - WOOING TO THE PATENT

21. There is no doubt that the patent is indeed courted
nowadays, even when it seems radically excluded by case
law precedents or legislation, as it is in the case of software,
both in America and in Europe (cf., in the United States in
particular the famous case of Diamond v. Diehrin, 1981).

No doubt it is still essential for the item to be patented to
appear to be reasonably patentable (obviously, the areas of
certainty — patent on a machine for processing or
transmitting information, for example — do not deserve our
attention here).

However, leaving "classic" scenarios to one side, the fact is
that, even though specialists in the field of patents on both
sides of the Atlantic are increasingly tending to consider that
anything and everything can be patented (this is the
expression they most often use), it is difficul t to credit that a
data bank or electronic encyclopaedia can be actually
patented. The vagaries of the law of Honduras which allow
patents to be taken out for books, catalogues, sermons or
operas (law of 1 April 1919, art. 1) cannot be taken to be
representative of world law!

Aside from mere assumptions, the patent method is
explored in situations where the technical field is sufficiently
implicit for this method to appear inherently natural,
whether rightly or wrongly. Accordingly, great play was
made early in the day on the ambiguity of the term
"firmware", defined (for the occasion?) — if one can call it a
definition —, as "software in the form of hardware", in order
to declare authoritatively that it was patentable... apparently
to the advantage of the hardware that it was supposed to be
in part. And, in fact, today when semiconductor masks (to
use the American term) or topographies (to use the
European term) benefit from specific protection (see infra
n° 29), integrated circuits or "chips" are actually patented in
a great many cases. Software items are increasingly being
patented too, provided that certain restrictions are
respected (not to speak of "software patents") and this is a
particularly remarkable fact in Europe where the Munich
Convention of 5 October 1973 on European patents, which
extends beyond the frontiers of the European community

and includes countries such as Austria or Switzerland, lays
down expressly that "computer programs ... shall not be
deemed to be inventions" (art. 52).

22. We shall pause for a moment to consider this case,
which is interesting not only from the practical standpoint,
since the reality is not what the legislators wanted, but also,
and perhaps more still, from a fundamental point of view,
since in Europe, in fact, the question of the status of
information underlies this unorthodox acceptance of
patentability.

22.1 It needs to be pointed out that the prohibition is laid
down for software items "as such" (legislation quoted
above), and "naked" software according to a definition put
forward by academic lawyers (Vivant and Le Stanc).

22.2 The prohibition is therefore not unlimited ...

This clearly leaves the way open to patents taken out in
respect of inventions whose software dimension is only one
constituent part, a matter which was decided by the courts in
France most satisfactorily and subsequently approved at the
European level by the European Patents Office.
This has also opened the door to new interpretations, less
perhaps relating to the law of patents, than to technical
reality. The Appeals Division of the Dutch Patents Council,
for example, in a very interesting decision dated 12
September 1985, put forward the notion of "a machine to all
intents and purposes", considering the computer into whose
operational memory a new program is introduced as a new
machine within the meaning of the law of patents. Echoes of
this are found in a number of decisions by the European
Patents Office (in 1986, 1987 and 1988) holding that the
combination of a computer program and a "generally known
universal calculator" thus made to function "in a different
way" was a patentable invention.
Over and above this, the European Office's discussion when
confronted with this question of the patentability of
programs took an unusual turn, relating to the very notion of
technique. As the invention was deemed to be a creation of a
technical nature, the moment in fact arrived when it had to
ask what the technique was. And one found the Office
drawing a distinction between the mathematical method or
algorithm on the one hand and the technical process on the
other hand, the former being abstract and the latter being
applied to a physical entity, it being specified that the
physical entity could be... an image (Vicom decision, 15 July
1986). Messages displayed on a screen (although they are
none other than a certain image for the machine) were, on
the other hand, deemed not to fall within the technical
domain as they only related to information (I.B.M. decision,
5 October 1988). Hence one can draw the conclusion for the
information industries that there is information and
information and that there is a serious risk that whether the
patent is granted or refused will depend on the examiners'
very subjective perception as regards the technique in
general and the invention in particular. A matter for
speculation in any case... But also an indisputable opening
— though of variable dimensions — towards the patent
method.

23. Accordingly, to conclude these few words about patent
(this is not the place to go into greater detail), as has been
pointed out, in the information industries sector, the patent
is coming back into vogue in unexpected places although it
only relates to certain types of creation (software programs
or masks), it is returning in force, it is also returning by trial
and error and in such a way that it is difficul t to know a priori
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if one particular item or another can be patented, which is
hardly likely to provide for legal security in general nor the
security of an international information products and
services market...

The fact that the parties concerned are turning to other
methods, in particular in the field of the general law should
therefore come as no surprise.

Il l - COMMO N LAW REVISITE D

24. The Common law to which we wish to refer here is the
law which enables control over a creation or an information
product without going to the extent of ownership: law of
contract, criminal law, law of civil liability, etc. Although
classic, and a priori less effective than the mechanisms we
have considered up to now, it is currently being rediscovered
without, in fact, its every having been forgotten. Called upon
not only to support these proprietary rights (like know-how
in support of the patent) but also to fil l in any gaps in them, it
is where necessary rethought and remodelled in order to
provide a better answer to the needs felt in practice.

Multiform, being relatively easy to implement, effective to a
greater or lesser extent, "Common law" should be
considered in all its various guises.

25. The contract, probably the most flexible of all legal
"tools", is obviously what we should turn to first of all. Here
there is naturally no question of setting out a whole list of
systematic comments on this subject. On the other hand, we
intend to put forward two or three ideas, simple perhaps, but
important nonetheless.

The first is that the contract is the most certain method of
establishing obligations as to secrecy and non-competition
which even on their own enable control over an item of
information. True, there are items of information which
cannot be prevented from being divulged (nor from being
exploited either), no doubt for legal reasons but also for
reasons of common sense and commercial logic. Thus, one
cannot claim to impose secrecy on a person who receives
information that is distributed publicly (by a public
television or communication channel, for example).
However, apart from such exceptional situations, secrecy —
restricting ourselves to this for the moment — can be
invoked (imposed) in a very wide variety of scenarios. It is
even noticeable that in the case of computer programs, it can
be combined with copyright (or "droit d'auteur"), as a
program can be offered for sale in a form whereby its written
formula is not accessible to its user (which is not the case
with the traditional literary work!) and without its user being
at all disturbed by this. Although it is true that the status of
reverse engineering can be considered indecisive (see supra
n° 14.1), the strict delimitation, by the 1991 EC Directive on
programs, of the conditions in which reverse engineering
can be carried out legally is clear evidence that this
combination of secrecy (non-readability) and copyright (or
"droit d'auteur") is no longer in question in the context of the
European Community. However this is one particular
exception. Secrecy should be borne in mind at the stage of
contractual negotiations, during the performance of
contracts relating to the transmission of information or
providing an opportunity for access to information, in
contracts of employment, etc. The conditions of exploitation
of information delivered may also be specified in the
contractual documents... The use of an access code and/or a
password can also be laid down...

• "Al l information communicated during the
negotiations shall be covered by secrecy."

• "The beneficiary undertakes to consider all
information communicated on the basis of this
agreement to be strictly confidential."

• "I undertake not to divulge to any person outside
I.B.M., nor to use other than for I.B.M.'s business, any
confidential information belonging to I.B.M. and in
particular, although this shall not be an exhaustive list,
any information, knowledge or documentation that
I.B.M. has indicated as being its own property and/or
which relates to LB.M.'s manufacturing methods,
technical processes, products, programs or research,
unless I have received written authorisation to do so
from my employer" (undertaking that I.B.M. France
requires its employees to sign).

The undoubted strength of the contract is that it traces —
with a great deal of freedom — the framework to be followed
and tries to prevent future difficulties. Its obvious weakness
is that, apart from a few exceptions, it is only binding on the
contracting parties and provides no "objective" reservation
of the right to the information.

Thus, it should be used extensively and without reservation,
but it cannot be considered appropriate for settling all
problems.

26. Declaring one particular type of behaviour or another
to be an offence may, thus, seem to provide that objective
pinpointing which is lacking in the contract. But the word
offence has connotations taken from criminal law, and the
rule in force in all liberal states is the legality of crime and
punishment, extended and supported by the rule of strict
interpretation. Therefore it is not sufficient to class a
particular action as a moral, social or commercial offence
for it to be the subject of criminal sanctions. There has to be
legislation in force, to back up any sanction.

Although here is it perhaps even more difficult to give an
overview of extremely varied national situations than it is in
the case of intellectual property strictu senso, despite the
considerable comparative studies carried out especially in
the field of data-processing law (Sieber), it does not seem an
exaggeration to state that although there are no lack of
criminal offences in the area of "disclosures" or
"extractions" (taking these words in a non-technical sense)
of information, few can be held to be effective from the
standpoint of regulating an information products and
services market, whether national or international.

26.1 Along the lines we are following, the most widespread
offence worldwide is obviously that of espionage, that is an
illegal leak of information from one country to another. But
there is no need to underline that it bears very little
relationship to the institution of an information products
market.

If any form of espionage should be pressed into laying down
the rules of the game between companies, it is rather
industrial espionage. Yet national approaches to this are
very varied. Whilst there are countries where
misappropriation of trade secrets are sanctioned by criminal
law without the slightest difficulty (Germany, Austria,
Switzerland, the separate states of the United States, etc.),
this does not apply everywhere and one can quote as
examples of laws which have foreseen the problem but failed
to deal with it, the laws of Belgium, Italy, Luxemburg and
even France which has a law (art. 418 of the Penal Code)
which apparently includes a wide range of offences in this
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area, but which case law precedents seem determined to
interpret restrictively by only recognizing a right of
protection to manufacturing secrets.

26.2 Sometimes specific offences have filled in the gaps in
recent legislation: "diversions" of telecommunications
networks, illegal reception (in particular in the case of
encoded television messages), hacking into computer
systems (United States and in particular, also federal
legislation in California, Delaware, Florida, Pennsylvania,
etc; Canada; Denmark; France; Greece and even
Liechtenstein). The scope of the offence is obviously
dependent on the wording of the statute laying down the
offence and the debate which started in France in the course
of the adoption of the Law on Computer Fraud in France in
1988 is of general application: should the argument relate to
a technique (this was finally opted for) or to an asset: the
information, with no particular consideration of the way in
which it is processed?

26.3 In the desire to cover the whole sphere of
information, the temptation is to make it an asset like any
other and to sanction any misappropriation of it as theft.

The Supreme Court of the State of California has both
allowed and refused this classification ("theft"). The Appeal
Court of Arnhem in the Netherlands, on 27 October 1983,
in a noted judgment held that theft applied, as subsequently
did the Antwerp (Belgium) Court of Appeal on 13
September 1984. On the other hand the Canadian Supreme
Court, in the Stewart case held that there could be no theft of
information.

If we have to take sides, this position seems to us the only one
justified. It is not sufficient simply to state that information is
an asset in order to grant it the benefit of some sort of
protection, in disregard, what is more, of public freedom. It
is not enough either to put forward a dynamic conception of
property. If information (in accordance with its basic status:
see supra n° 2.1) is not the subject of ownership rights, it is
intellectually unacceptable and doubtful from the social
point of view to hold that theft has been committed in all
those systems where theft is defined as an infringement of
ownership. If, on the other hand, the information is
appropriated, at least indirectly (specifically by means of
one of the mechanisms examined above under points I and
H), there are as a general rule specific offences aimed at
penalising attacks on it: infringement, "countrefason", and it
is at best unnecessary to duplicate this by the offence of theft
and at worst contrary to principles to do so in all those
systems where the special rule is allowed as an exception to
the general rule. More radically, if theft presupposes the
dispossession of the person whose property is stolen, it is
clear that in the field of information this does not apply since
the person who has an idea or knowledge spirited away
retains that idea or knowledge. The offence of theft is not
relevant.

It is still possible to envisage criminal proceedings in respect
of such actions but, unless we wish to ignore the restrictions
of a liberal legal system, only from the standpoint of
futurology. Without riding roughshod over certain
principles, a criminal law of information remains to be
drawn up (at least if one is wanted).

27. Civil law, and in this case, the law of civil liability clearly
offers much wider freedom.

Here too, it is necessary to take the measure of the
differences between national laws.

27.1 From the point of view of form (of the actions that can
be envisaged), it is possible to draw a distinction between
three types of system: those laws that contain specific
provisions to ensure the good behaviour of the contracting
parties (as in Germany), those which contain provisions with
general scope which provide for this (as in the case of
France) and those which make provision for a limited
welcome to acts sanctioning a certain type of behaviour (like
the Common law countries some of which have even ruled —
at least in the case of the United Kingdom — that they have
no general doctrine of "unfair competition": Birds). It is
clear that the obligation to reason in terms of pre-
established categories: breach of confidence, breach of duty
of care, etc. does not offer the same flexibility as when the
national law is prepared to sanction any behaviour that is not
that of the "reasonable man" (to use an expression used in
the law of Quebec).

27.2 From the point of view of substance, and as an
extension of the previous comment, the same actions cannot
be brought in every country.

In some places companies have to be competitors, whereas
in others this is not necessary.

More interesting: there is a rising tide of opinion in all
continental laws to the effect that parasitism — defined as
the unauthorised exploitation of another person's work (for
"work" read "investment") — should be sanctioned or, in
practical terms, should give rise to compensation. Decisions
in support of this view have been rendered in Germany,
Belgium and France (notably with regard to the
republication of an old work which had been out of
copyright for many years). The argument was particularly
used in a judgment "Informationsdienst" of the
"BundesgerichtshoP dated 10 December 1987 which
sanctioned the fact that a newspaper recopied information
not covered by copyright from a competitor. In the context
of the study carried out for the European Communities
referred to above (supra n° 8.2.2), resort to this "theory of
parasitism" has been particularly advanced by most of the
national contributors as a possible method of protecting
data banks which contain simple compilations of data that
are not easy to cover by copyright (see supra ibidem). It is
noteworthy that the English author (Chalton) and the Irish
author (Tierney) are of the same opinion. The fact remains
that the mechanism should be used with caution if one
wishes to avoid reconstituting intellectual property rights
which go beyond the expectations of the law in a somewhat
clandestine fashion. Many authors have expressed this fear
(notably Poullet in Belgium) and there are a few decisions
echoing this.

28. In conclusion, it is certainly advisable to recognize that
it is very difficult to avoid anomaly: protection according to
the canons of the law at the risk of leaving certain areas
unprotected, or a wide range of protection of information at
the risk of creating areas of protectionism that may or may
not be legitimate.

29. This might be the final word if it were not necessary to
add — in order to cover as much ground as possible in this
short international overview of intellectual property rights
in the information sector — that there is one further method:
to draw up one or more forms of sui generis protection, to
suit the requirements of the particular circumstance.

At one time there was much discussion of this a propos
software. The World Intellectual Property Organization
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drew up "standard form" provisions in 1977, which were
followed by a draft treaty in 1983, and a number of national
institutions took similar steps. To date, however only
Bulgaria has chosen genuinely specific legislation (Law n°
49 of 1979) but, as it is really extremely specific and marked
by an apparently out-of-date political stance, it already
looks like a mere curiosity. Despite this, it is true — and this
has to be stated — that certain countries are still considering
adopting specific rules.

However, matters took a more practical turn in the case of
semiconductor masks when in 1984 the United States
decided to pass a specific law virtually compelling their
trading partners to adopt similar legislation (if they wished
to benefit from protection in the United States). The
Japanese were the first to do so in 1985, then, following the
adoption of an EC directive in 1986, the various member
states of the European Community and other countries did
so in their turn. Thus "chips" fall under a new legal regime,
fairly crude from many points of view, but one which is able
to exist alongside the patent or copyright, depending on the
case.

Both cable programmes in the United Kingdom, and
television broadcasting in France are still the subject of
special provisions which affect them as such and
independently of their content.

Should this policy of fragmentation be continued? If one is
in favour of a law drawn up one step at a time, a reply in the
affirmative should be given. Thus-it has been suggested that
special provisions should be provided for expert systems.
This question, is currently being debated by the experts
working with the European Commission on the question of
data banks in the form of compilations, which as we have
pointed out are difficult to cover by means of Common law
on literary and artistic property (supra n° 8.2.2. and 27.2). If
however, one takes the view that the law — especially statute
law — should not get lost in the detail of a whole mass of
special cases, this is probably not the best step.

The increasing number of legal regimes bring with them

overlaps, contradictions and exclusions and give rise to
problems which would not have arisen in their absence...
From the international standpoint, two neighbouring
countries, with a similar culture, France and Italy, are able in
the one case (France) to allow a whole range of copyright
protection including copyright in drawings and models, and
to prohibit it in the other (Italy) — which is hardly
satisfactory.

Thus, to our mind, the creation of ad hoc rules should be
handled with caution — a thoroughly legal virtue.

IN CONCLUSION

30. In conclusion, is it possible to draw certain lessons
from everything that has been said? It is to be hoped so, but it
is acknowledged that, in a situation of turmoil, marked by
disparities between families of laws, or even between
national systems, this is not at all easy.

If we are to provide satisfactory conditions for an
international information products and services market it
seems to us that the following factors are essential:

(1) Harmonisation of the various national laws, at least of
those countries with developed economies (for it is not
possible to play the same game unless there are
common ground rules);

(2) Two questions, to this end, relating to the assets it is
intended to protect and the status to be granted to the
act of creation and the decision to invest, to the creator
and the investor (which presupposes calling into
question national traditions and established ideas and
a search for balance, but not however the adoption of
individual provisions to cover each new difficulty).

(3) Lastly, in the immediate future a use of the different
methods provided by the law which have to be
considered as so many complementary forms of
protection.

Taken as a whole, the law is certainly no more elusive than
the information we claim to apply it to.
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1. I N T R O D U C T I ON

I  a m Rober t  Beckham ,  Hea d o f  th e Intellectua l  Propert y Departmen t  o f  th e Defenc e Researc h
Agenc y i n Grea t  Britain .  Th e Agenc y i s responsibl e t o th e Secretar y o f  Stat e fo r  Defenc e
fo r  th e conduc t  o f  muc h researc h i n th e defenc e secto r  o f  th e UK ,  bot h internall y an d b y
contract .  Previously ,  I  hav e hel d othe r  post s i n th e U K involvin g extensiv e interactio n
wit h industr y i n th e intellectua l  propert y field .  I  hav e a n Honour s Degre e i n Engineerin g
Science ,  a m a  qualifie d U K Paten t  Agen t  an d Europea n Paten t  Attorney ,  an d presentl y a m o n
th e U K Professiona l  Counci l  an d Chairma n o f  thei r  Design s an d Copyrigh t  Committee .

Our  previou s speake r  ha s provide d u s wit h a  ver y helpfu l  overvie w o f  th e Internationa l
Scen e i n Intellectua l  Propert y an d i n informatio n management .  I t  i s  fai r  t o sa y tha t  on e
of  th e ke y element s i n th e lo'gica l  approac h o f  Companie s t o dat a managemen t  an d technolog y
i s th e strength ,  o r  otherwise ,  o f  th e intellectua l  propert y system s i n protectin g thei r
interest s .

I n my presentation- ,  I  inten d t o interpre t  th e wor d 'data '  a s coverin g informatio n i n th e
genera l  sense .  However ,  befor e gett in g int o suc h detai l ,  w e nee d t o conside r  rathe r  mor e
fundamenta l  bas e motivation s o f  industr y (an d indee d o f  huma n natur e a s a  whole) .

For  industry ,  th e basi c drivin g mechanis m i s money ,  o r  profit ,  an d i n considerin g ou r
subjec t  today ,  w e hav e t o recognis e that ,  i n well-manage d organisation ,  att itude s t o
informatio n managemen t  an d technolog y transfe r  wil l  b e drive n b y consideratio n o f  whethe r
th e matte r  concerne d wil l  contribut e t o profi t  o r  not .  Thi s wil l  no t  onl y b e considere d
i n th e shorterm. ,  bu t  a s a  longer-ter m issue :  fo r  example ,  wil l  releas e o f  a  particula r
piec e o f  informatio n giv e competitor s ke y detail s a s t o ho w a  compan y strateg y i s
developing ?

However ,  restricte d policie s a s suc h ar e no t  necessaril y  sensibl e a s particularl y i n area s
of  high -  technolog y ,  i t  ca n wel l  b e necessar y t o provid e som e informatio n t o th e publi c
or  t o Government s t o ensur e tha t  market s an d marke t  expectat ion s ar e arouse d t o provid e
th e righ t  environmen t  fo r  th e launc h o f  a  ne w project .

One illustratio n o f  thi s approac h migh t  b e see n i n th e provisio n o f  catalyti c converter s
fo r  cars ,  wher e thos e involve d i n th e developmen t  i n catalyti c converter s an d supplyin g
material s fo r  suc h converter s mad e availabl e considerabl e amount s o f  informatio n o n th e
practicalit y an d performanc e o f  suc h devices ,  wit h a  vie w t o encouragin g th e legislator s
t o introduc e control s o n exhaus t  emissions ,  whic h woul d directl y benefi t  companie s
manufacturin g devices .  Thi s wa s a  clea r  cas e o f  us e o f  informatio n a s a  mean s o f
developin g an d openin g u p a  market .  Releas e o f  informatio n an d dat a wa s no t  drive n b y th e
availabilit y  o r  otherwis e o f  intellectua l  propert y protection ,  bu t  mor e b y th e clea r
nee d t o promot e a  marke t  fo r  a  produc t  whic h i n itsel f  woul d increas e rathe r  tha n reduc e
ca r  price s an d thereb y brin g n o tangibl e benefi t  t o th e consumer .  Th e dat a managemen t
polic y ha d t o b e governe d b y wha t  wa s necessar y t o convinc e th e legislator s o f  thi s need .
However ,  i f  yo u examin e closel y thos e manufacturer s o f  catalys t  materials ,  wh o wer e
largel y responsibl e fo r  th e init iative ,  w e se e tha t  thes e manufacturer s wer e carefu l  t o
not  no t  g o s o fa r  a s t o disclos e ho w thei r  catalyti c material s wer e made .  Thi s i s a  ver y
simpl e exampl e o f  informatio n managemen t  i n us e i n industry; ,  w e ca n al l  thin k o f  man y
others .

Perhap s I  coul d no w mov e o n t o conside r  variou s issue s i n mor e detail .

2.  TH E LEVE L O R PROXIMIT Y T O TH E MARKET

The firs t  importan t  issu e t o conside r  i s th e leve l  o f  th e information :  i s i t  pre-compe -
titiv e basi c researc h information ,  applie d research ,  development ,  o r  productio n
information ? I n general ,  th e close r  th e informatio n i s t o production ,  th e greate r  th e
restriction s whic h wil l  b e applie d t o it s release :  th e close r  th e informatio n i s t o
productio n information ,  th e mor e beneficia l  i t  i s  t o competitor s an d th e mor e difficul t
i t  i s  t o detec t  misus e o f  informatio n wit h th e resul t  tha t  i t  wil l  b e mor e tightl y
controlle d .
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(a )  Precompeti t iv e Researc h

I n my experience ,  industry ,  a s oppose d t o universitie s an d researc h organisation s
suc h a s th e on e fo r  whic h I  work ,  i s  involve d littl e i n basi c precompet i t iv e research .
Such wor k i n th e fundamental s o f  science '  an d engineerin g i s almos t  invariabl y mad e
availabl e withi n th e usua l  rang e o f  paper s foun d i n ope n literature ,  an d ,  generall y
no restriction s ar e place d o n it s circulation .  A t  th e basi c level ,  inventio n i s
comparativel y rare ,  and ,  i f  the y d o arise ,  th e onl y realisti c  protectio n availabl e
i s b y patent .  At tempt s t o suppres s inventiv e detail s a t  thi s stag e ar e almos t
certainl y doome d t o failur e becaus e o f  th e nee d t o ensur e tha t  th e inventio n
concerne d goe s throug h th e developmen t  an d productio n phase .  Whils t  confidentialit y
arrangement s coul d b e used ,  th e nee d t o inolv e severa l  organisation s i n th e
transitio n phas e mean s tha t  suc h a  practic e i s unlikel y t o succeed .

Thus ,  onl y dela y i n releas e o f  innovativ e informatio n a t  thi s stag e i s ofte n onl y
tha t  whic h i s necessar y t o ensur e tha t  ful l  an d adequat e paten t  protectio n i s
provided .  Becaus e thi s phas e o f  th e cycl e t o productio n tend s t o tak e plac e i n
non-industria l  organisations ,  i t  i s  har d t o detec t  rea l  difference s betwee n industria l
sector s o r  i n nationa l  approaches .

(b )  Applie d Researc h

A fa r  greate r  par t  o f  applie d researc h i s carrie d ou t  i n industr y o r  researc h an d developmen t
organisations ,  with ,  i n consequence ,  a  smalle r  percentag e o f  th e whol e i n Universities .  Again ,  i t  i s
Jommon t o protec t  innovation s b y patent ,  bu t  i n thos e area s wher e paten t  protectio n i s difficul t  an d •
some secrec y apparent :  thi s may b e particularl y tru e whe n th e professiona l  paten t  adviso r  ha s
indicate d tha t  th e innovatio n i s perhap s lackin g i n inventiv e steps ;  then ,  ther e wil l  b e a  tendenc y t o
tr y t o secur e advantag e b y keepin g innovation s quie t  unti l  a  produc t  ha s reache d th e marke t  place .
But ,  o n th e whole ,  i t  appear s tha t  informatio n disclosur e i s stil l  relativel y libera l  a t  thi s stage ,
and th e paten t  literatur e become s a n incresingl y importan t  sourc e o f  informatio n o n innovation ,  i n
additio n t o th e scientifi c  literature :  i t  i s  als o apparen t  tha t  releas e o f  informatio n throug h th e
scientifi c  literatur e i s no t  a s free ,  particularl y withi n competitiv e industries .

(c )  Developmen t  an d Productio n

We no w mov e close r  t o th e marke t  plac e an d fin d tha t  th e information-flo w i s muc h mor e restricted ,
thus ,  b y th e tim e on e get s t o th e stag e o f  productio n information ,  ther e i s littl e o r  n o disclosure .
Any informatio n release d wil l  normall y b e b y wa y o f  a  Technolog y Transfe r  Agreement .

Some informatio n may b e availabl e b y wa y o f  patents .  Us e b y industr y o f  patent s i n thi s are a wil l
depen d o n enforcibility .  Fo r  example ,  wher e detail s o f  a  particula r  productio n proces s ca n easil y b e
trace d -  fo r  exampl e trace s i n th e produc t  o r  marke d improvemen t  i n outpu t  -  th e paten t  syste m may b e
used .  Where ,  o n th e othe r  hand ,  i t  i s  impossibl e t o detec t  infringement ,  productio n technolog y wil l
not  b e openl y published .  Thus ,  w e se e tha t  on e determinan t  i n publicatio n decision s i s th e avail -
abilit y  o f  appropriat e paten t  production ,  an d tha t  productio n technolog y i s mor e closel y guarde d tha n
researc h information .

The availabilit y  o f  effectiv e intellectua l  propert y law s i n individua l  countrie s appear s t o b e a
determinan t  i n decision s o n technolog y transfer ,  an d mor e o f  thi s later ,  bu t  no t  i n th e publicatio n
of  basi c researc h information .

3.  THE SECTOR

Proximit y t o marke t  i s on e are a whic h wil l  influenc e technolog y disclosure ;  anothe r  i s th e are a o f
technology .

Majo r  companie s i n differen t  area s d o behav e differently .

I n th e pharmaceutica l  an d chemica l  industries ,  almos t  al l  disclosure s concernin g th e formulation s o f  ne w
chemical s an d drug s wil l  b e foun d i n th e paten t  literature .  However ,  th e majo r  companie s wil l  positivel y
encourag e disclosur e o f  researc h result s o n efficacy ,  safet y an d suc h matter s a s wil l  materiall y  influenc e
th e acceptabilit y  an d performanc e assessment s i n th e medica l  an d sientifi c  communit y pertainin g t o a  ne w
dru g o r  chemical .  I t  ca n thu s b e argue d tha t  suc h companie s us e an d manag e informatio n a s a  vita l  par t  o f
thei r  ow n markeitn g an d publicit y effort .  Th e pharmaceutica l  industr y particularl y use s th e paten t  syste m
t o protec t  it s investment s an d i t  ha s bee n noticeabl e tha t  tha t  industr y ha s bee n ver y vociferou s i n
lookin g t o expan d paten t  terms :  i t  i s  als o clea r  tha t  th e industr y wil l  no t  inves t  i n countrie s i n whic h
th e paten t  syste m i s deeme d weak ,  fo r  exampl e whe n recentl y th e Canadia n Governmen t  propose d compulsor y
licensin g arrangement s fo r  Pharmaceuticals ,  th e industr y reacte d b y promotin g a  virtua l  boycot t  o n ne w
investment ,  persuadin g th e Canadia n Governmen t  t o backtrac k o n it s proposals .

Lik e othe r  industries ,  th e pharmaceutica l  an d chemica l  industrie s wil l  no t  generall y releas e know-ho w openly .

The Electronic s Industry ,  particularl y i n th e USA an d Japan ,  agai n use s th e paten t  syste m fo r  disclosur e
and protectio n o f  inventions .  Th e weaknesse s o f  th e paten t  syste m and ,  i n th e sam e countries ,  o f  th e
copyrigh t  syste m i n preventin g th e plagiaris m o f  ne w semiconducto r  chi p designs ,  le d t o th e introductio n
of  semiconducto r  chi p desig n protection .  U S an d Japanes e countrie s appea r  t o b e usin g thi s legislatio n
t o protec h chi p design s release d t o th e public ,  an d I  a m awar e tha t  a  numbe r  o f  licensin g arrangement s hav e
been agree d betwee n U S Corporation s an d Japanes e Companie s o n chi p desig n an d technology .  I t  i s  no t  s o
clea r  wha t  us e ha s bee n mad e i n Europ e o f  th e equivalen t  legislation ,  a s i n countrie s lik e Grea t  Britain ,
th e protectio n syste m doe s no t  involv e registration ,  an d i t  i s  impossiblo e t o identif y usage .  Certainly ,
ther e appear s t o b e n o stron g licensin g activit y i n Europ e i n th e field .  Lik e othe r  fields ,  productio n
technology ,  unles s i t  i s  clearl y patentable ,  wil l  b e maintaine d a s a  trad e secret .



2- 3

By contras t  t o th e pharmaceutical ,  chemica l  an d electronic s industries ,  th e mechanica l  an d electrica l
engineerin g industries ,  bein g mor e mature ,  d o no t  hav e th e exten t  o f  inventiv e wor k o f  thes e firs t  thre e
industries ,  an d thei r  action s appea r  t o b e drive n mor e b y th e availabilit y  o f  protection .  I n countrie s
suc h a s German y an d Japa n wher e a  stron g second-tie r  paten t  o f  utilit y  mode l  syste m exists ,  industrie s
use th e syste m t o protec t  thei r  work ,  an d a t  th e sam e time ,  i n essence ,  publishe d materia l  o n it .  I n
othe r  countires ,  an d Grea t  Britai n i s perhap s a  goo d example ,  publicatio n o s wha t  i s i n essenc e desig n
work ,  i s  delaye d unti l  produc t  launch ,  an d protection ,  i f  i t  i s  available ,  i s  throug h a  copyright-lik e
system .

Interestingly ,  i t  appear s notabl e tha t  th e countrie s whic h hav e atron g utilit y  mode l  protectio n system s
ar e als o thos e whic h ar e ofte n associate d wit h stron g engineerin g sectors .  T o speculat e furthe r  o n an y
correlatio n i s outsid e th e scop e o f  my tal k -  bu t  n o doub t  coul d b e a n interestin g stud y fo r  my academi c
colleague s her e today .

The Aerospac e Industr y i s anothe r  spher e whic h doe s no t  us e th e paten t  syste m t o quit e th e sam e exten t  a s
th e electronics ,  pharmaceutica l  o r  chemica l  fields .  I t  i s  a n industr y whic h agai n use s informatio n
disclosur e a s a  mean s o f  generatin g markets ,  an d raisin g expectation s bot h amoun g th e publi c an d suppliers .
Perhap s a  ver y obviou s exampl e o f  informatio n use d i n thi s wa y wa s th e releas e b y th e industr y fiv e o r  s o
year s ag o o f  conceptua l  idea s fo r  sub-spac e trave l  i n th e nex t  centur y -  projec t  information ,  suc h a s Hotel ,
was release d -'althoug h specifi c  design s wer e th e subjec t  o f  paten t  applications .

I t  wil l  b e seen ,  therefore ,  tha t  i n eac h o f  th e secotr s whic h I  hav e discussed ,  releas e o f  informatio n ca n
be see n a s a  compromis e betwee n relativ e openness ,  wher e stron g paten t  o r  utilit y  mode l  protectio n ca n b e
obtained ,  an d secrecy ,  wher e paten t  o r  lik e protectio n canno t  b e obtained .  However ,  thi s compromis e is .
overridde n b y th e nee d fo r  a  certai n degre e o f  opennes s i n encouragin g th e market ,  th e legislature ,  an d t o
stimulat e investment .  However ,  whateve r  th e case ,  productio n technolog y i s hardl y eve r  published .  Fo r
academi c work ,  publicatio n i s vital ,  a s i t  i s  throug h publicatio n tha t  th e valu e o f  a n academic' s wor k -
and (probably )  hi s furthe r  fundin g -  i s  judged .  Then ,  unles s a n academi c i s tie d b y contract ,  h e wil l
normall y publis h hi s work .

I  hav e no t  discusse d th e defenc e secto r  a s a  separat e entity .  I n genera l  th e firm s dealin g i n th e defenc e
secto r  wil l  behav e i n a  manne r  identica l  t o thei r  mai n busines s area ;  fo r  example ,  aerospac e o r  electronics .
I n ever y case ,  publicatio n may b e delaye d t o avoi d alertin g competitor s t o ne w wor k i n a  field .

You wil l  not e tha t  I  hav e mad e littl e mentio n o f  copyright .  I n term s o f  informatio n disclosure ,  th e
existenc e o f  copyrigh t  protectio n i s fo r  th e mos t  par t  o f  littl e relevance .  Onc e industr y o r  th e academi c
has decide d t o publish ,  onwar d contro l  i s  no t  see n t o b e vital :  copyrigh t  wil l  onl y b e relevan t  i f  blaten t
plagiaris m o r  misquotatio n occurs .  Companie s will ,  however ,  ensur e that ,  i n an y publicatio n contracts ,
the y remai n fre e t o us e an d t o cop y th e informatio n concerned .  Fo r  tha t  reason ,  companie s wil l  no t
relinquis h al l  right s o f  copyrigh t  i n materia l  publishe d incorporatin g thei r  information .

Ther e ar e a  numbe r  o f  sector s o f  industry ,  however ,  wher e my genera l  comment  concernin g copyrigh t  relevanc e
t o dat a o r  informatio n managemen t  i s no t  correct .  Th e firs t  i s  th e compute r  softwar e industry .  Th e
paten t  law s a s applie d t o compute r  softwar e ar e stil l  i n a  stat e o f  flux ,  although ,  followin g recen t
decision s i n th e Unite d States ,  thes e appea r  t o b e quit e robus t  there ,  an d i n Japa n th e law s appea r  t o b e
similarl y robust .  I n Europe ,  thing s stil l  remai n a  littl e les s clear .  Th e recen t  IB M decisio n befor e th e
Europea n Paten t  Offic e seem s t o mak e i t  clea r  tha t  a  compute r  adapte d b y mean s o f  a  programm e t o produc e
a ne w technica l  effec t  i s  patentable ,  bu t  a  mer e dtatbas e i s not .

The decision o n  patentabilit y  i n th e IB M cas e wa s onl y publishe d las t  year ,  an d i t  remain s t o b e see n i f
nationa l  Cours t  withi n .Europ e uphol d patent s grante d b y th e Europea n Paten t  Offic e o n wha t  ar e essentiall y
compute r  programmes .  Unti l  thi s occurs ,  th e compute r  softwar e industr y wil l  continu e t o trea t  th e
Europea n paten t  syste m wit h som e caution .  Copyrigh t  remain s th e effectiv e wa y o f  handlin g softwar e piracy .

The secon d industr y i n whic h copyrigh t  play s a n importan t  part..i s th e dataaan d informatio n managemen t
industr y itself .  B y thi s industry ,  I  mea n thos e Companie s whic h specialis e i n compilin g database s an d
informatio n base s whic h ar e the n mad e availabl e t o th e public .  Copyrigh t  protectio n play s a  vita l  rol e i n
th e abilit y  o f  suc h Companie s t o inves t  i n thei r  products ,  an d t o protec t  tha t  investment .  Interestingly ,
wester n fil m producer s ar e reluctan t  t o mak e copie s o f  film s availabe l  t o USSR becaus e o f  th e reluctanc e o f
th e authoritie s t o enforc e copyrigh t  legislatio n agains t  copies .  I  a m no t  awar e tha t  an y o f  th e larg e
databas e Companie s hav e mad e thei r  product s availabl e i n th e USSR,  bu t  I  a m sur e tha t  th e difficultie s
whic h hav e occurre d i n th e fil m industr y wil l  no t  hav e escape d notic e i n an y investmen t  decision .

Copyright ,  o f  course ,  i s  vita l  fo r  publisher s i n al l  sectors ,  includin g science ,  althoug h I  hav e indicate d
tha t  i n th e scientifi c  worl d itself ,  th e autho r  o r  hi s sponsorin g Company woul d no t  b e strongl y concerne d
t o contro l  us e o f  th e information .  Th e publshin g industr y wil l  b e concerned ,  firstl y t o ensur e tha t  i t  i s
fre e t o publis h th e materia l  concerne d -  an d i t  wil l  normall y expec t  a n appropriat e arrangemen t  an d
indemnit y fro m th e autho r  o r  hi s Company ,  an d secondl y t o preven t  copyin g o f  th e publicatio n (bu t  no t  us e
of  th e information )  b y others .  N o doub t  Mr  Clark e wil l  discus s thi s mor e full y thi s afternoon .

Thus far ,  I  hav e discusse d th e managemen t  o f  ope n publication s an d disclosures .  Le t  u s no w tur n t o
close d informatio n transfer .

It .  TECHNOLOGY TRANSFER

I n thi s sectio n I  a m takin g th e expressio n 'technolog y transfer '  t o mea n a  transfe r  privatel y betwee n tw o
or  mor e parties .  Of  course ,  ope n publicatio n i s a  for m o f  technolog y transfer ,  an d i t  shoul d no t  b e for -
gotte n tha t  th e publicaito n mechanis m i s a  ver y importan t  for m o f  technolog y transfer .  Perhap s a s a n
illustration ,  I  coul d us e a n exampl e fro m Grea t  Britain .  I n 1982 ,  a  ne w liqui d crysta l  effec t  wa s foun d
and a  paten t  filed .  Subsequently ,  th e inventor s publishe d detail s o f  th e effec t  i n scientifi c  literatur e
wit h th e resul t  tha t  a  numbe r  o f  Companie s too k u p th e technology .  Tha t  observatio n no w form s th e basi s
of  virtuall y al l  ne w portabl e compute r  displays ,  i t  wa s th e publicatio n o f  a  particula r  observatio n an d
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th e realisatio n o f  it s importanc e tha t  mad e practicabl e th e portabl e computer .  I t  wa s no t  possibl e t o
kee p th e secre t  a s know-how ,  a s i t  coul d b e describe d i n a  ver y fe w words ,  an d th e effec t  use d identifie d
as soo n a s a  firs t  devic e cam e ont o th e market .  Thus ,  i t  wa s decide d t o effec t  th e technolog y transfe r  b y
publication ,  an d t o us e th e paten t  syste m t o brin g benefi t  t o th e innovation .

Technolog y transfe r  i s th e ar t  o f  enlightenin g th e unenlightene d -  on e organisatio n tellin g anothe r
somethin g i t  doe s no t  know .

Let  u s loo k a t  som e o f  th e principle s whic h Companie s migh t  tak e int o account .  We hav e alread y considere d
rights ;  anothe r  facto r  i s th e competenc e o f  th e receivin g organisatio n bot h technicall y an d i n maintainin g
confidences ;  a  thir d i s th e technica l  fiel d o f  th e possibl e transfer ;  a  fourt h i s a  possibl e wis h t o secur e
standards ;  a  fifth ,  th e locatio n o f  th e transfer ,  an d finally ,  th e adequac y o f  th e rewar d t o bot h partners ?

(a )  Right s

Intellectua l  Propert y i s a n importan t  consideratio n i n technolog y transfer .  A s I  indicate d earlier ,
production-leve l  technolog y wil l  b e guarde d mos t  closel y b y Companies .  Transfe r  wil l  onl y tak e plac e
if ,  b y a  combinatio n o f  intellectua l  propert y an d contractua l  arrangements ,  th e disclose r  i s legall y
secure .  Transfe r  wil l  no t  occu r  i f  th e potentia l  disclose r  feel s a t  al l  insecur e a s t o hi s lega l
posiiton .

(b )  Competenc e

Technolog y transfe r  ca n onl y tak e plac e successfull y i f  th e receivin g Company i s competent ,  bot h
technicall y an d i n handlin g commerciall y valuabl e information .  I f  a  potentia l  disclose r  feel s that ,
i n transferrin g productio n technology ,  th e receivin g part y i s incapabl e o f  performig n adequately ,  th e
failur e could"easil y reflec t  badl y o n th e qualit y th e technolog y an d th e reputatio n o f  th e disclosin g
company

For  thi s reason ,  irrecpectiv e o f  marke t  sector ,  Companie s wil l  tak e car e t o ensur e tha t  th e recipien t
wil l  mak e goo d us e o f  th e technology .  Fo r  hi s part ,  th e recipien t  wil l  wis h t o b e assure d tha t  h e
can actuall y pu t  th e technolog y int o practice ,  an d tha t  h e ca n adequatel y cos t  th e tas k befor e him .

As a  result ,  i t  i s  quit e usua l  i n a  technolog y transfe r  arrangemen t  fo r  staging ,  ofte n many stages ,  t o
be implemented .  A  firs t  stage ,  involvin g limite d informatio n t o enabl e a n initia l  assessmen t  t o b e
made,  i s followe d i y  on e o r  mor e furthe r  stages ,  perhap s involvin g stag e payment s i n whic h complet e
transfe r  wil l  tak e place .  I n a  comple x transfer ,  th e recipien t  wil l  expec t  th e disclosur e t o
demonstrat e tha t  th e technolog y work s i n th e recipient' s  environment ,  o r  tha t  promise s mad e b y th e
disclosur e ar e met .  A t  eac h stage ,  greate r  trus t  wil l  b e established ,  an d eac h stag e wil l  provid e th e
opportunit y t o leav e th e dea l  i f  expectation s ar e no t  realised .  I t  wil l  b e appreciate d tha t  thi s i s a
comple x area ,  an d eac h technolog y transfe r  proposa l  wil l  b e constructe d t o sui t  th e technology ,  th e
parties ,  an d th e market .

(c )  Th e Marketplac e

The marketplac e i s a n importan t  factor .  Question s Companie s wil l  as k whe n considerin g particular.market s
ar e whethe r  i t  i s  a  marke t  tha t  the y ca n b e sensibl y addressed .  Fo r  example ,  i f  th e marke t  is'i n
perishables ,  i t  i s  no t  sensibl e t o mee t  th e marke t  fro m overseas .  Similarly ,  i f  th e produc t  cohcerne d
i s difficul t  o r  expensiv e t o transport ,  loca l  manufactur e may b e better .

I n thi s regard ,  i t  i s als o ver y importan t  t o realis e that ,  i n som e marketplaces ,  loca l  manufactur e an d
produc t  suppor t  i s  important :  i f  thi s i s a  ver y stron g factor ,  an d th e intellectua l  propert y positio n
i s no t  watertight ,  thi s may b e sufficien t  t o temp t  a n indigenou s manufacture r  t o chanc e hi s ar m t o
meet  th e deman d fo r  loca l  manufacture :  th e Company wit h th e origina l  technolog y may fin d t i  mor e
preferabl e t o transfe r  technolog y t o a  friendl y loca l  manufacture r  t o mee t  th e marke t  an d marke t
opportunit y tha n t o conside r  a  figh t  wit h a  hostil e opponent .  I f  hi s loca l  sale s an d marketin g
organisatio n i s insufficientl y stron g t o suppor t  a  product ,  disconten t  wit h performanc e i s no t  onl y
damagin g t o reputation ,  bu t  wil l  als o temp t  a  potentia l  competitor :  a  wea k marke t  presenc e may b e a
good reaso n t o conside r  technolog y transfer .

(d )  Standard s

One ofte n overlooke d reaso n fo r  a  Company t o conside r  technolog y i s t o promot e standards .  A  Company
coul d wel l  b e i n a  bette r  positio n i f  i t  transfer s technolog y t o other s t o enabe l  other s t o wor k t o
th e sam e standards .  Failur e t o d o s o ca n mea n tha t  competitor s may adop t  thei r  ow n technolog y an d
operat e i t  t o a  differen t  standard ,  wit h th e resul t  tha t  th e origina l  Company ca n b e marginalise d an d
eventuall y squeeze d ou t  o f  th e marke t  fo r  it s products .  Fairl y obviou s example s o f  thi s hav e bee n
vide o recorde r  standard s an d compac t  dis c (CD )  players .

I t  i s  a  brac e manage r  wh o wil l  agre e t o effec t  technolog y transfe r  fo r  thi s reason ,  bu t  histor y show s
tha t  manager s hav e bee n pron e t o underestimat e th e technica l  strength s o f  competitors .

(e )  Th e Countr y

The countr y o f  th e propose d transfe r  i s important .  Many countries ,  particularl y developin g nations ,
hav e enacte d compulsor y licence s an d loca l  partnershi p legislation ,  o r  hav e littl e o r  n o protectio n
fo r  ke y technologies ,  suc h a s chemical s o r  drugs .  Companie s ar e reluctan t  t o transfe r  moder n
technologies ,  t o suc h countrie s fo r  fea r  o f  los s o f  control .  Of  course ,  i t  i s  ope n t o questio n whethe r
suc h a  transfe r  woul d alway s b e effective ,  bu t  i t  i s  clea r  fro m my discussion s wit h Companie s tha t  wea k
or  hars h lega l  system s ca n ac t  i n a  counterproductiv e manner .  Certai n countrie s requir e indigenou s
manufactur e i f  th e ai m i s t o sel l  t o a  loca l  market ;  thi s lead s t o th e establishmen t  o f  loca l
manufacturin g units ,  particularl y i n th e chemica l  an d pharmaceutica l  area s an d i n orde r  t o mee t  th e
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demand i n such' a markt ,  i t  i s  necessar y t o carr y ou t  transfe r  o f  technolog y fro m th e paren t  Company t o
a partly-owne d loca l  Company .  .Th e effec t  i s ofte n tha t  th e technolog y involve d ca n b e somewha t
dated ;  th e countrie s concerne d woul d themselve s argu e tha t  thes e protection s ar e necessar y t o preven t
foreig n Companie s fro m dominatin g th e marke t  an d thereb y suppressin g an y opportunitie s tha t  may aris e
fo r  locally=generate d industr y t o grow .  On e suspect s tha t  bot h comp s may b e righ t  t o som e extent ,  an d
th e controvers y wil l  continue .

(f )  Mone y

Finally ,  i n my lis t  o f  factor s contributin g t o successfu l  technolog y transfer ,  an d certainl y thos e
affectin g th e attitude s o f  Internationa l  Companies ,  mone y i s a  ke y one .  N o matte r  wha t  secto r  o f
industr y i s involved ,  unles s th e technolog y transfe r  i s profitabl e t o bot h disclosure s an d recipient ,
i t  wil l  no t  succeed, .

5.  CONCLUSION

I n conclusion ,  therefore ,  I  believ e that ,  i n whicheve r  secto r  i s  discussed ,  th e decision-makin g proces s
operate s similarl y i n bot h data/informatio n contro l  an d technolog y transfer .  Essentially ,  technolog y
transfe r  i s a  profit-orientate d process ,  an d an y actio n take n wil l  b e on e deeme d t o b e i n th e Comapny' s
bes t  interests .  Ther e ar e apparen t  difference s i n th e perceive d applicatio n o f  thi s polic y t o differen t
sectors ,  bu t  thes e ca n b e attribute d t o difference s i n th e manne r  i n whic h intellectua l  propert y i s
protected ,  an d t o thos e i n th e marke t  demand .

ABSTRACT

I n considerin g dat a managemen t  an d technolog y transfer ,  i t  wil l  b e foun d tha t  differen t  area s o f  industr y
and othe r  organisation s operatin g i n technologica l  field s wil l  hav e develope d policie s whic h wil l  bes t
reflec t  th e environment ,  bot h lega l  an d national ,  i n whic h the y operate .  Furthermore ,  attitude s o f
individua l  companie s ar e coloure d b y th e attitude s o f  immediat e competitors .  I n thi s talk ,  consideratio n
wil l  b e give n t o th e effectivenes s o f  lega l  protectio n mechanism s i n variou s part s o f  th e world .  I t
shoul d b e particularl y note d tha t  lega l  mechanism s specificall y intende d t o promot e technolog y transfers ,
particularl y system s o f  compusor y licensing ,  ofte n hav e th e opposit e effects ,  bot h restrictin g th e
availabilit y  o f  informatio n an d technolog y transfer .
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REPRODUCTION;  LEGAL LICENC E AND CONTRACTUAL PROCEDURES
Principle s an d Practic e

by
COLIN P .  HADLEY
Chie f  Executiv e

Copyrigh t  Licensin g Agenc y
90 Tottenha m Cour t  Road ,  London ,  Wl P 9H E

1.  INTRODUCTION

Scientifi c  informatio n a s suc h i s no t  protecte d b y copyright ,  onl y
th e scientifi c  boo k o r  th e journa l  i s  protected .

Protecte d b y who m agains t  what ? Copyrigh t  i s th e righ t  i n la w o f
th e individua l  creato r  t o determin e th e us e t o whic h hi s o r  he r
creativ e thought s se t  dow n i n materia l  for m may b e use d o r  no t  b y
other s an d a t  wha t  charg e an d o n wha t  conditions .

The Bern e Conventio n o n copyrigh t  [  1 ]  t o whic h mos t  develope d
nation s ar e signatorie s lay s dow n tha t  copyrigh t  i s  a  persona l
right ;  th e contractin g state s wer e "constitute d int o a  unio n fo r
th e protectio n o f  th e right s o f  author s ove r  thei r  literar y an d
artisti c  works" .  That' s al l  wel l  an d goo d bu t  ho w doe s th e
individua l  exercis e thi s righ t  a s we fas t  approac h th e 21s t  centur y
and i n a  worl d dominate d b y larg e an d powerfu l  institutions .  I t  i s
a variatio n o n th e Davi d an d Goliat h theme ;  i t  i s  therefor e
concerne d wit h th e interactio n betwee n th e individua l  an d th e user ;
and,  i t  i s  als o abou t  th e abilit y  an d desirabilit y  o f  th e
individual ,  i n som e measur e t o imped e th e advanc e o f  science ,
education ,  governmen t  an d industry .  S o ther e ar e mora l  imperative s
too :  ther e i s th e dut y o f  powerfu l  institution s t o pa y fo r  wha t
the y us e s o tha t  creativit y ca n b e furthe r  encourage d an d ther e i s
th e obligatio n o f  th e individua l  no t  t o thwar t  progres s fo r  th e
genera l  good .

As it s titl e indicate s thi s pape r  i s concerne d a s muc h wit h th e
practic e a s wit h th e principle s o f  licensin g facsimil e reproductio n
of  copyrigh t  material .

I  propos e t o examin e th e principle s o f  collectiv e licensin g firs t
and i n thi s I  a m indebte d t o CLA' s lega l  adviser ,  Mr  Charle s Clar k
[2] ,  an d I  dra w heavil y o n hi s wor k i n thi s area .  I  shal l  the n
move o n t o th e practic e an d th e day-to-da y runnin g o f  a  collectin g
society .  And ,  finally ,  I  shal l  loo k a t  electrocopyin g an d th e
technologie s bein g develope d b y CL A t o dea l  wit h thi s an d othe r  ne w
advance s i n communication .

Jan Struthe r  [3] ,  i n he r  boo k Mr s Miniver ,  tha t  felicitou s
collectio n o f  pre-wa r  reflection s o f  th e Englis h wa y o f  lif e wrote :

"Yo u canno t  successfull y navigat e th e futur e unles s yo u kee p
alway s frame d besid e i t  a  smal l  clea r  imag e o f  th e past" .

I  thin k that' s rathe r  apposit e s o I  a m goin g t o star t  wit h a
backward s glanc e an d t o a  moment  o f  recorde d histor y an d th e word s
of  Lor d Mansfiel d [4 ]  i n a  lega l  cas e decide d ove r  tw o hundre d
year s ag o whic h involve d th e right s an d wrong s o f  th e copyin g o f
maps,  Sayr e v  Moore ,  i n 1785 :

"We mus t  tak e car e t o guar d agains t  tw o extreme s equall y
prejudicial :  th e one ,  tha t  men o f  ability ,  wh o hav e employe d
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thei r  tim e fo r  th e servic e o f  thei r  community ,  may no t  b e
deprive d o f  thei r  jus t  merits ,  an d th e rewar d o f  thei r
ingenuit y an d labour ;  th e other ,  tha t  th e worl d may no t  b e
deprive d o f  improvements ,  no r  th e progres s o f  th e art s b e
retarded" .

Plu s c a change 1 Th e tas k o f  reconcilin g th e interest s o f  thos e wh o
creat e copyrigh t  works ,  tha t  i s  author s an d thei r  busines s
partners ,  publishers ,  wit h th e interest s o f  thos e wh o us e copyrigh t
work s throug h copyin g them ,  -  students ,  teachers ,  researchers ,
peopl e i n th e profession s an d i n business ,  i s stil l  wit h us .

I t  was ,  o f  course ,  th e inventio n o f  th e Xero x machin e i n th e earl y
1950' s tha t  opene d th e doo r  t o massiv e infringemen t  o f  th e right s
of  creators .

Easy acces s t o photocopyin g machiner y ha s made individua l  contro l
of  th e creators '  right s o f  reproductio n impossible ,  s o tha t
collectiv e contro l  an d rewar d throug h collectin g societie s ha s
become no t  jus t  desirable ,  bu t  necessary .

I t  i s  important ,  also ,  b y wa y o f  introduction ,  t o gras p th e shee r
siz e o f  th e issue .  One recen t  estimat e pu t  th e globa l  figur e fo r
illici t  cop y page s a t  mor e tha n 30 0 billio n pe r  annum .

Ther e ar e indication s tha t  i n th e advance d economie s o f  Wester n
Europ e somethin g i n th e orde r  o f  20 0 cop y page s pe r  hea d o f
populatio n woul d b e a  reasonabl e estimat e o f  annua l  us e o f
copyrigh t  works .  An d i n th e UK we know ,  a s closel y a s we ca n fro m
detaile d lo g sheets ,  tha t  th e stat e school s syste m use s
approximatel y 11 0 millio n cop y page s o f  copyrigh t  work s pe r  year .
I n th e universit y sector ,  a n audi t  o f  Macquarri e University ,  i n
Australi a i n th e mid-80 s yielde d a n averag e o f  2. 1 millio n act s o f
copyin g pe r  annu m i n fou r  successiv e academi c years ,  th e equivalen t
of  1 4 cop y page s pe r  studen t  pe r  month ;  an d th e use s b y Britis h
commerce an d industr y o f  copyrigh t  work s amounted ,  i n a n
explorator y stud y i n 1988 ,  t o approximatel y 1. 7 billio n cop y page s
per  annum .  Th e rol e o f  collectiv e administratio n o f  right s i n
literar y work s i s no t  therefor e periphera l  t o th e copyrigh t  system .
I t  i s  rapidl y becomin g th e copyrigh t  system' s centra l  strateg y i n
reconcilin g creato r  an d use r  interests .  Lor d Mansfield' s dictu m
hold s tru e fo r  develope d countrie s toda y an d wil l  hol d tru e fo r
developin g countrie s tomorrow .

Ironically ,  i t  may wel l  tur n ou t  tha t  th e moment  o f  technolog y
whic h totall y change d th e contex t  o f  reprographi c reproduction ,
tha t  i s th e inventio n o f  th e Xero x machine ,  wil l  provid e throug h
th e vehicl e o f  th e compute r  th e mean s t o collectivel y contro l
photocopyin g an d t o distribut e th e reward s t o right s holder s i n a
manner  tha t  trul y reflect s intensit y o f  use .

2.  PRINCIPLE S

The followin g proposition s identifie d b y Charle s Clark ,  ther e ar e
te n o f  them ,  ar e draw n fro m severa l  source s -  th e Recommendation s
of  th e Committe e o f  Minister s o f  th e Counci l  o f  Europe ,  adopte d i n
Apri l  1990 ,  o n thi s subject ;  th e Principle s adopte d b y thos e
members o f  th e Internationa l  Federatio n o f  Reproductio n Right s
Organisation s -  IFRR O [5 ]  -  wh o ar e locate d i n th e countrie s o f  th e
Europea n Communit y (Ma y 1991) ;  th e Repor t  prepare d b y th e
Internationa l  Burea u o f  th e Worl d Intellectua l  Propert y
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Organisatio n (WIPO )  fo r  a  grou p o f  consultants ,  date d December ,
1989;  th e continuin g wor k o f  th e Copyrigh t  Licensin g Agenc y (CLA )
i n th e Unite d Kingdo m an d othe r  individua l  sources .

Propositio n On e

The collectiv e administratio n o f  act s o f  reprograph y stem s fro m th e
exclusiv e righ t  whic h a n individua l  autho r  o f  a  wor k h e o r  sh e ha s
create d hold s t o authoris e o r  no t  reproductio n o f  th e work ,  a s a
righ t  create d b y nationa l  law .

Commentary o n Propositio n One

I t  i s  a n individua l  right ,  whethe r  exercise d individuall y o r
collectively ,  an d thi s mus t  b e stresse d a t  th e outset .  Th e righ t
of  reproductio n i s a  primar y an d exclusiv e righ t  o f  copyrigh t  law ,
recognise d b y th e Bern e Convention ,  unde r  Art .  9  (I) /  wit h
exemption s limite d unde r  Art .  9  (2) ,  an d se t  ou t  i n th e nationa l
copyrigh t  la w o f  ever y member  o f  Bern e a s a  conditio n o f
membership .

I n th e Unite d Kingdom ,  alongsid e thi s righ t  o f  th e autho r  o f  a  wor k
recognise d b y copyright ,  th e Copyright ,  Design s an d Patent s Ac t  o f
1988 protect s als o a  righ t  o f  th e publishe r  wh o invest s bot h
creativel y an d financiall y i n th e literar y wor k prepare d b y th e
author ,  i n convertin g i t  int o a n article ,  a  boo k o r  a  journa l
issue ,  fo r  exampl e -  whic h i s offere d fo r  sal e o r  fo r  subscription .

Thi s for m o f  ^publisher' s right '  give s t o th e publishe r  a  righ t  i n
copyrigh t  itsel f  whic h i s o f  particula r  importanc e i n th e
collectiv e administratio n o f  reprographi c reproductio n rights .
Under  U K copyrigh t  la w [6] ,  therefore ,  th e publishe r  ha s a  lega l
righ t  i n copyrigh t  t o b e a t  th e bargainin g table .  H e i s no t  a
willingl y (o r  unwillingly )  invite d guest .  H e ha s a  righ t  t o b e
ther e sinc e th e ver y natur e o f  hi s righ t  i n th e publishe d editio n
i s t o authorise ,  o r  not ,  th e makin g o f  a  facsimil e cop y o f  th e
typographica l  arrangemen t  o f  a  publishe d editio n [SS. l  (i )  (c) ,  an d
17(c)] .

Propositio n Tw o

Collectiv e administratio n o f  th e righ t  o f  reproductio n i s justifie d
whereve r  tha t  righ t  canno t  b e exercise d practicall y  o n a n
individua l  basis .

Commentary o n Propositio n Two

The bes t  exercis e o f  right s i s a n individua l  one ,  b y a n individua l
publisher ,  actin g a s assigne e o f  th e copyrigh t  fro m th e author ,  o r
as exclusiv e license e o f  certai n right s fro m th e author ,  wh o
negotiate s th e bes t  term s h e ca n ge t  fo r  hi s autho r  an d himself .
The borde r  beyon d whic h individua l  contro l  an d exercis e o f  right s
i s no t  feasibl e wil l  var y fro m righ t  t o right .  I n th e cas e o f
contro l  an d exercis e o f  th e reprographi c reproductio n righ t  (tha t
is ,  facsimil e reproductio n i n pape r  form )  i t  i s  unanimousl y agree d
tha t  th e borde r  wa s crosse d many year s ago .

Propositio n Thre e

"1 .  State s should ,  i n thei r  legislatio n o n copyright ,  limi t
exception s t o th e exclusiv e right s o f  copyrigh t  owners ,
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accordin g t o th e lette r  an d spiri t  o f  th e relevan t  provision s
of  th e Bern e Convention .  Thi s shoul d especiall y  b e th e cas e
wher e exception s ar e made t o th e exclusiv e right s o f  author s
but  ar e no t  accompanie d b y remuneration .

2.  State s should ,  havin g regar d t o Articl e 9  o f  th e Bern e
Convention ,  carefull y examin e whethe r  reprograph y i n thei r
respectiv e countrie s i s carrie d ou t  i n a  wa y an d t o a n exten t
tha t  conflic t  wit h th e norma l  exploitatio n o f  work s o r
otherwis e unreasonabl y prejudic e th e legitimat e interest s o f
righ t  owners .  I n cas e o f  suc h conflic t  o r  prejudice ,  state s
shoul d see k t o tak e appropriat e measures" .

Commentary o n Propositio n Thre e

Thi s propositio n i s take n verbati m fro m th e tex t  o f  th e Counci l  o f
Europ e Recommendatio n o f  2 5 Apri l  1990 .  Art .  9(2 )  o f  th e Bern e
Conventio n state s th e framewor k fo r  an y exemption s fro m th e
principl e o f  Art .  9(1) :  thus -

"Articl e 9
(1 )  Author s o f  literar y an d artisti c  work s protecte d b y th e

Conventio n shal l  hav e th e exclusiv e righ t  o f  authorisin g
th e reproductio n o f  thes e works ,  i n an y manne r  o r  form .

(2 )  I t  shal l  b e a  matte r  o f  legislatio n i n th e countrie s o f
th e Unio n t o permi t  th e reproductio n o f  suc h work s i n
certai n specia l  cases ,  provide d tha t  suc h reproductio n
does no t  conflic t  wit h a  norma l  exploitatio n o f  th e wor k
and doe s no t  unreasonabl y prejudic e th e legitimat e
interest s o f  th e author" .

Ther e ar e severa l  comment s t o b e made here .  First ,  whil e th e
genera l  principl e o f  Art .  9(2 )  doe s no t  change ,  th e contex t  o f  wha t
i s " a norma l  exploitation "  does .  Th e copyrigh t  communit y ha s
tende d t o se e thes e word s onl y i n th e contex t  o f  interferenc e wit h
th e sale s o r  subscriptio n potentia l  o f  a  work :  tha t  contex t  may
open th e doo r  t o massiv e amount s o f  unauthorise d copyin g becaus e o f
th e grea t  difficult y i n quantifyin g interferenc e -  a t  wha t  ac t  o f
copyin g o f  a  boo k o r  journa l  ca n i t  b e show n tha t  a  los s o f  sal e o r
subscriptio n take s place ?

If ,  however ,  author s an d publisher s i n th e 1990s ,  a s a  norma l
practice ,  mandat e a  collectin g societ y t o obtai n remuneratio n o r
compensatio n o f  copyrigh t  o f  thei r  work s throug h th e techniqu e o f
collectiv e licensing ,  the n the y a s th e copyrigh t  holder s ar e
exercisin g s a norma l  exploitation '  o f  thei r  works .  Th e scop e fo r
copyin g withi n th e ""exceptiona l  principle '  o f  Art .  9  (2 )  i s
therefor e greatl y narrowed .

Under  Art .  9(2) ,  however ,  suc h exception s wil l  alway s b e a  featur e
of  nationa l  laws ,  an d th e Counci l  o f  Europ e i s righ t  t o dra w
attentio n o f  th e specia l  importanc e o f  limitin g exceptions :  "whe n
exception s ar e made t o th e exclusiv e right s o f  author s bu t  ar e no t
accompanie d b y remuneration" .  Thi s principl e shoul d b e interprete d
by author s an d publisher s wit h particula r  vigilanc e where ,  a s i n
th e UK,  th e la w enshrine s th e notio n o f  s fai r  dealing' ,  whic h
allow s certai n act s o f  copyin g t o b e don e b y user s withou t  paymen t
at  all .

Propositio n Fou r
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Collectiv e administratio n should ,  i f  possible ,  b e base d o n
voluntar y negotiatio n betwee n copyrigh t  holder s an d copyrigh t
users ,  fo r  remuneratio n t o th e copyrigh t  holder s fro m th e copyrigh t
users ;  bu t  i t  may alternativel y b e base d o n non-voluntar y
conditions ,  fo r  compensatio n t o th e copyrigh t  holder s fro m th e
copyrigh t  users .

Commentary o n Propositio n Fou r

The term s  x remuneration '  an d Ncompensation '  i n th e abov e contex t
ar e consistentl y use d i n thi s presentatio n i n orde r  t o brin g home
th e degree s o f  derogatio n represente d by ,  first ,  collectiv e
voluntar y incom e and ,  then ,  b y collectiv e statutor y income ,  fro m
th e standar d o f  s reward '  whic h i s th e hallmar k o f  th e copyrigh t
syste m wher e th e individua l  exercis e o f  right s i s preserved .

The existenc e o f  many system s demonstrate s ther e i s no t  a  simpl e
choic e betwee n voluntar y negotiatio n an d stat e imposition .  Th e
Britis h approac h o f  voluntar y negotiatio n wit h statutor y bac k up ,
e.g .  th e interventio n o f  th e newl y create d Copyrigh t  Tribunal ,
probabl y suit s th e Britis h temperament .

Propositio n Fiv e

Collectiv e administratio n involve s licensin g fo r  th e us e throug h
copying ,  th e monitorin g o f  use ,  th e settin g o f  fees ,  collectio n o f
fees ,  distributio n o f  fee s a s remuneratio n t o th e right s holders ,
and enforcemen t  o n behal f  o f  th e right s holders .  I n th e cas e o f
compensatio n fo r  non-voluntar y licensing ,  collectiv e administratio n
i s a  preferre d syste m fo r  many o f  thes e tasks .

Commentary o f  Propositio n Fiv e

Thi s propositio n i s largel y self-evident ,  bu t  i t  i s  wort h pointin g
out  tha t  societie s suc h a s WORT i n German y tha t  operat e wit h a  hig h
degre e o f  stat e interventio n a s t o settin g o f  fee s d o nevertheles s
have grea t  autonom y negotiatin g an d operatin g othe r  centra l
feature s o f  collectiv e administration .

Propositio n Si x

I n an y on e countr y ther e should ,  i n th e fiel d o f  reprographi c
reproduction ,  b e onl y on e collectiv e agency ,  co-operating ,  wher e
desirable ,  wit h othe r  collectiv e agencie s i n associate d field s o f
right s an d categorie s o f  works .

Commentary o n Propositio n Si x

The la w may nee d t o limi t  th e numbe r  o f  collectin g societie s t o
ensur e tha t  user s ar e no t  face d wit h differen t  condition s fo r  th e
licensin g t o the m o f  an y on e categor y o f  copyrigh t  works .  Eve n
withi n th e fiel d o f  reprography ,  th e licensin g o f  literar y work s
may involv e consideration s differen t  fro m thos e relevan t  t o th e
licensin g o f  artisti c works .  Th e user' s principa l  fea r  i s
burdensom e administration .  He crave s fo r  a  copyrigh t  oasi s an d i s
now demandin g a  simpl e syste m fo r  copyrigh t  clearance ,  a  one-sto p
operatio n whic h ca n dea l  accuratel y an d swiftl y  b y telephone ,  fa x
or  lette r  wit h al l  o f  hi s permissio n requests .

Propositio n Seve n
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A nationa l  RRO mus t  mak e availabl e t o user s unde r  licenc e fro m i t
as comprehensiv e a  repertoir e a s possible .

Commentary o n Propositio n Seve n

I f  user s ar e t o b e required ,  outsid e th e exceptiona l  term s o f  s fai r
dealing' ,  v librar y privileges' ,  an d simila r  concepts ,  t o cop y onl y
under  th e condition s o f  collectiv e licensing ,  the n the y ar e
entitle d t o hav e availabl e t o the m th e repertoir e o f  work s tha t
the y need .  A s t o a  nationa l  repertoire ,  th e U K Ac t  o f  198 8 contain s
a whol e chapter ,  Chapte r  VII ,  entitle d Copyrigh t  Licensing .  A n
importan t  purpos e o f  Chapte r  VI I  i s  t o encourag e collectiv e
licensin g i n general ,  an d i n particula r  t o nudg e int o th e
repertoir e o f  a  collectin g societ y (a )  individua l  work s whos e
author s and/o r  publisher s ar e s members o f  th e awkwar d squad '  an d s o
unreasonabl y refus e t o licens e thei r  work s an d (b )  a  whol e clas s o f
works ,  acces s t o whic h i s no t  offere d b y th e right s holders .  Thi s
fairl y draconia n vie w o f  users '  need s i s limite d t o th e fiel d o f
reprographi c licensin g fo r  educationa l  establishments ,  wher e socia l
polic y toward s use r  interest s i s particularl y favourable .

At  thi s poin t  we shoul d not e als o th e Nordi c countries '  us e o f  th e
syste m o f  v extende d collectiv e agreemen t  licensing' .  Wher e a  majo r
user  grou p e.g .  educatio n establishments ,  ha s entere d int o a n
agreemen t  wit h a  collectin g societ y whic h specifie s th e condition s
and th e remuneratio n fo r  us e o f  al l  work s whos e reprographi c
copyin g right s belon g t o th e member s o f  th e society ,  i t  i s
reasonable ,  s o th e argumen t  runs ,  t o presum e tha t  th e condition s
and remuneratio n wil l  b e satisfactor y t o non-membe r  author s o f  th e
same kin d a s th e member  authors .  Th e righ t  t o cop y o n suc h term s
i s therefor e extende d t o non-members ,  fo r  th e considerabl e
convenienc e o f  users .

As t o th e internationa l  repertoire ,  thi s i s a s importan t  fo r  users ,
especiall y i n worl d languag e copyrigh t  works ,  e.g .  Englis h o r
Spanis h languag e works ,  a s i s th e nationa l  repertoire .  Th e Nordi c
syste m ha s it s impac t  her e als o (i n th e shap e o f  wha t  th e
Scandinavian s cal l  "th e proble m o f  th e outsider)" .  Th e mai n devic e
tha t  th e collectin g societie s hav e develope d i s a  networ k o f
bilatera l  reciproca l  agreement s i n whic h societ y A  i n countr y X
grant s it s nationa l  repertoir e t o it s counterpar t  Societ y B  i n
countr y Y  i n retur n fo r  Societ y B' s repertoire .  Ther e i s a n
obviou s dange r  tha t  th e societie s creat e a  v cat' s cradle '  o f
bilatera l  reciprocit y o f  th e kin d tha t  o n th e muc h large r  stag e o f
copyrigh t  itsel f  i n th e mid-nineteent h centur y le d t o th e creatio n
of  th e Bern e Conventio n i n 1886 .  IFRR O ha s begu n t o tackl e thi s
difficul t  issue ,  an d ha s drafte d a  se t  o f  Principle s fo r  Bilatera l
Agreements .

The provisio n o f  a  facilit y  i s  on e thing ,  th e take-u p i s quit e
anothe r  I  Availabilit y  o f  an d acces s t o a  vas t  repertoir e o f
copyrigh t  text s doe s no t  mean tha t  i t  i s  al l  goin g t o b e copied .
Far  fro m it .  Pareto' s theorie s [7 ]  o f  elite s an d residue s (th e 80 -
20 rule )  appl y jus t  a s muc h t o reprographi c reproductio n a s t o
anythin g els e wit h 80 % o f  th e copyin g o r  mor e bein g take n fro m 20 %
of  th e repertoir e o r  less .  S o whils t  user s deman d acces s t o a  wid e
repertoir e i n poin t  o f  fac t  the y cop y fro m onl y a  relativel y smal l
part .

Propositio n Eigh t
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The remuneratio n o r  compensatio n collecte d b y a n RRO shoul d -  afte r
deductio n o f  cost s o f  administratio n an d othe r  sum s fo r  suc h
purpose s a s may b e authorise d b y th e right s holder s -  b e
distribute d amon g individua l  right s holder s eithe r  directl y o r
throug h thei r  representativ e bodies .

Commentary o n Propositio n Eigh t

The cost s t o b e deducte d ar e usuall y settle d b y an d supervise d b y
th e governin g bodie s o f  th e collectin g societies .  S0the r  sums '
refer s particularl y t o deductio n fro m gros s incom e o f  a  modes t
percentag e fo r  socia l  an d cultura l  benefit s o f  th e nationa l  author s
of  a  society ;  Whic h i s th e cas e i n German y fo r  example .  Th e exac t
manner  o f  distributio n wil l  depend ,  broadly ,  o n whethe r  a  societ y
measure s us e b y surve y o r  b y sample .  Societie s tha t  depen d o n
surve y wil l  gai n quit e detaile d knowledg e abou t  th e categorie s o f
work s bein g copied ,  bu t  usuall y hav e n o informatio n abou t  wha t
individua l  work s ar e bein g copied .  Distributio n t o author s an d
publisher s i s often ,  therefore ,  made throug h grant s fro m thei r
representativ e association s i n membershi p wit h th e RRO.

Societie s tha t  depen d o n sampl e wil l  hav e informatio n abou t  wha t
individua l  work s ar e bein g copied ,  bu t  th e sampl e i s onl y a  sample ,
and a n elemen t  o f  v roug h justice '  ha s b e accepte d a s th e pric e fo r
distributio n t o author s an d publisher s accordin g t o intensit y o f
use o f  thos e work s tha t  ar e recorde d i n th e sample .

Propositio n Nin e

Collectio n o f  remuneratio n o r  compensatio n o n behal f  o f  foreig n
right s holder s shoul d b e o n th e sam e basi s a s collectio n o n behal f
of  nationa l  right s holders .  Distributio n t o foreig n right s holder s
shoul d b e o n th e sam e basi s a s distributio n b y th e RRO i n th e
countr y o f  whic h th e foreig n righ t  holde r  i s a  national .

Commentary o f  Propositio n Nin e

I t  i s  importan t  t o spel l  ou t  wha t  s nationa l  treatment '  shoul d mean
fo r  foreig n right s holder s a t  eac h o f  th e collectin g an d
distributin g end s o f  th e collectiv e licensin g system .  Ther e are ,
however ,  difficul t  problem s wher e a  surve y syste m society ,  havin g
collecte d income ,  wishe s t o pas s th e proportio n due ,  accordin g t o
it s survey ,  t o foreig n right s holde r  vi a a  correspondin g sampl e
syste m society .  Th e surve y wil l  no t  hav e identifie d individua l
work s o r  intensit y o f  use ,  (i t  i s  difficul t  enoug h fo r  th e surve y
t o identif y eve n individua l  foreig n countrie s wit h an y accuracy) ,
so tha t  distributio n t o individua l  right s holder s accordin g t o
intensit y o f  us e (whic h i s nationa l  treatmen t  i n th e countr y o f
distributio n o f  a  sampl e syste m society )  i s  no t  possible .  Th e
sampl e syste m societ y mus t  eithe r  pu t  th e incom e t o som e genera l
use ,  e.g .  enforcemen t  o f  th e society' s mandate d rights ,  whic h i s
agree d b y th e surve y system s society ,  or ,  agai n i n agreemen t  wit h
tha t  society ,  i t  may  s top-up '  domesti c payments .  Th e proble m i s a
seriou s on e fo r  societie s tha t  expor t  heavil y th e us e o f  thei r
repertoire ,  e.g .  becaus e thei r  repertoir e contain s learne d
scientifi c  literatur e i n a  worl d language .  I t  i s  a  seriou s matte r
als o fo r  a  societ y whos e licensee s us e heav y importe d repertoires .

Propositio n Te n
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The publi c interes t  require s bot h th e encouragemen t  i n la w o f  th e
work o f  collectiv e licensin g societie s an d als o th e accountabilit y
i n la w o f  suc h societies .

Commentary o f  Propositio n Te n
Encouragemen t

The Counci l  o f  Europ e Principle s sa y tha t  state s shoul d conside r
"facilitatin g voluntar y licensin g schemes .  Th e effect s o f  suc h
schemes coul d b e reinforce d i f  necessary ,  b y appropriat e statutor y
provisions" .  We hav e note d a t  th e Commentar y o n Propositio n Seve n
abov e th e reinforcin g provisio n i n Chapte r  VI I  o f  th e UK la w o f
1988,  an d th e Nordi c  s extende d collectiv e licensin g agreement '
system .  Shoul d th e stat e g o further ? Shoul d i t  erec t  a  lega l
presumptio n tha t  a  collectiv e right s societ y ha s th e powe r  t o
authoris e us e o n behal f  o f  al l  nationa l  right s owners ? Suc h a
presumptio n t o b e couple d wit h a n appropriat e warranty/indemnit y t o
user s i n th e even t  o f  claim s b y nationa l  right s holder s wh o hav e
not  mandate d th e collectiv e right s society ? Th e UK la w o f  198 8
does no t  erec t  a  lega l  presumption ,  bu t  i t  doe s requir e tha t  thos e
offerin g licensin g system s fo r  reprographi c copyin g mus t  indemnif y
licensee s i n respec t  o f  an y infringin g cop y whic h i s withi n th e
apparen t  scop e o f  th e licenc e (s.131) .  Thi s provisio n ha d it s
origin ,  interestingly ,  i n th e earl y contract s betwee n th e CL A an d
th e UK' s loca l  educatio n authorities .

Accountabilit y

I n it s ver y importan t  Repor t  o f  7  Decembe r  198 9 entitle d
"Collectiv e Administratio n o f  Copyrigh t  an d Neighbourin g Rights "
WIPO ha s thi s t o sa y abou t  stat e suppor t  fo r  an d supervisio n o f  th e
settin g u p an d operatio n o f  collectiv e administratio n organisation :

"277 .  Th e approva l  o f  th e establishmen t  o f  a  collectiv e
administratio n organisation ,  o f  course ,  i s no t  a  sufficien t
guarante e i n itsel f  fo r  th e appropriat e operatio n o f  th e collectiv e
administratio n system .  Therefore ,  th e competen t  authorities ,
althoug h the y shoul d no t  unnecessaril y  interfer e i n th e actua l
administratio n o f  rights ,  shoul d regularl y supervis e certai n ke y
element s o f  th e collectiv e administratio n systems ,  suc h a s whethe r
th e actua l  activitie s correspon d t o th e approve d article s o f
association ;  whethe r  th e rule s o f  collectin g an d distributin g fee s
ar e correct ;  whethe r  th e cost s o f  administratio n ar e reasonable ;
and whethe r  th e distributio n an d transfe r  o f  fee s actuall y tak e
plac e a s prescribed .

278.  Th e supervisio n o f  th e establishmen t  an d operatio n o f
collectiv e administratio n organisation s shoul d guarantee ,  inte r
alia ,  th e following :  th e availabilit y  o f  th e collectiv e
administratio n syste m fo r  al l  righ t  owner s wh o nee d it ;  reasonabl e
term s o f  membership ;  a n appropriat e rol e o f  th e righ t  owners ,  o r  o f
bodie s representin g them ,  i n importan t  decision s tha t  may concer n
th e administratio n o f  thei r  rights ;  a  correc t  monitoring ,
collectio n an d distributio n syste m whic h doe s no t  contai n an y
element s o f  discriminatio n betwee n righ t  owners ,  member s o r  non -
members,  national s o r  foreigners ;  th e availabilit y  o f  concret e an d
detaile d informatio n fo r  th e righ t  owner s an d fo r  th e foreig n
organisation s wit h whic h mutua l  representatio n contract s exis t  i n
respec t  o f  certai n basi c dat a o n th e administratio n o f  th e right s
i n thei r  work s o r  i n thei r  repertoire ,  respectively. "
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Finally ,  o n Propositio n Ten ,  th e WIP O Repor t  touche s o n th e
potential ,  i n th e conduc t  o f  collectin g societies ,  fo r  abus e o f  th e
quasi-monopolisti c powe r  whic h the y exercise :  wha t  ar e "th e
concret e condition s an d limit s o f  th e applicatio n o f  anti-trus t
measure s i n cas e o f  collectiv e administratio n o f  copyrigh t  an d
neighbourin g right? "  Thi s issu e arise s mos t  frequentl y (a t  leas t
i n th e mind s o f  users )  ove r  th e determinatio n o f  fee s an d
conditions .  Dispute s whic h concer n allege d arbitrar y an d abusiv e
fee s an d condition s may b e lef t  t o th e court s ( a ver y length y an d
ver y expensiv e procedur e i s mos t  countries )  o r  may b e settle d b y
specia l  copyrigh t  tribunals ,  or ,  o f  course ,  may b e pre-empte d b y
th e approva l  o f  tariff s  an d condition s b y th e relevan t  stat e
authority ,  o f  a  Ministr y o f  Justice ,  o r  o f  Culture ,  o r  o f  Trade .

3.  PRACTICE

Give n th e protectio n o f  internationa l  convention s an d th e framewor k
of  nationa l  legislatio n jus t  ho w d o th e owner s o f  intellectua l
propert y i n practic e protec t  thei r  right s an d enforc e the m i f  nee d
be?

Not  surprisingly ,  I  shal l  b e usin g th e Unite d Kingdo m a s my
example .  Th e concep t  o f  copyrigh t  i s wel l  establishe d i n th e UK.
Betwee n 155 6 an d 164 0 th e decree s o f  th e Sta r  Chamber  hel d printer s
and importer s i n check .  Contro l  wa s maintaine d throug h th e
Licensin g Ac t  (1662-1679 )  an d variou s ordance s unti l  th e firs t
Copyrigh t  Ac t  (Th e Statut e o f  Quee n Anne )  i n 1709 .  A  successio n o f
Copyrigh t  Act s -  1814 ,  1842 ,  1911 ,  195 6 an d th e lates t  Th e
Copyright ,  Design s an d Patent s Ac t  198 8 hav e grace d th e Statut e
Book i n thei r  turn .  Regrettably ,  th e 195 6 Ac t  di d no t  anticipat e
th e adven t  o f  th e photocopyin g machin e 1

I n th e Unite d Kingdo m eightee n year s hav e passe d sinc e 197 3 whe n
interes t  group s starte d t o prepar e submission s t o a  government -
appointe d committe e unde r  th e Ho n Mr  Justic e Whitfor d abou t  way s o f
regulatin g copyin g fro m books ,  journal s an d periodicals .  Thes e
interes t  groups ,  representin g owner s o f  copyrights ,  wer e seekin g
bot h a  mechanis m o f  contro l  an d jus t  recompens e fo r  author s an d
publisher s whil e a t  th e sam e tim e continuin g t o satisf y th e
reasonabl e demand s o f  a  moder n information-drive n society .

When i t  wa s eventuall y publishe d i n 1977 ,  th e Whitfor d Repor t  o n
Copyrigh t  an d Design s La w (Cmn d 6732 )  suggested ,  a s th e bes t  likel y
solutio n t o th e problem ,  a  collectiv e administratio n syste m fo r
copyin g righ t  organise d b y th e right s holder s themselves .  Thi s
recommendatio n spawne d firs t  th e Wolfende n Committe e [8 ]  tha t
brough t  togethe r  representative s o f  authors '  societie s an d
publishers '  associations ,  an d then ,  th e d e Freita s Committe e [9 ]
tha t  hammere d ou t  a  mutuall y acceptabl e constitutio n fo r  suc h a
licensin g body .  Th e outcom e wa s th e formatio n o f  th e Copyrigh t
Licensin g Agenc y (CLA )  i n Apri l  198 2 an d it s incorporatio n i n
Januar y 198 3 a s a  non-profi t  makin g compan y limite d b y guarantee .
The Agenc y whic h i s primaril y concerne d wit h licensin g 'heav y user '
group s issue d it s firs t  licenc e i n May 1984 .

CLA i s 'owned' ,  inasmuc h a s a  compan y withou t  share s ca n b e owned ,
by th e Authors '  Licensin g &  Collectin g Societ y (ALCS )  an d th e
Publisher s Licensin g Societ y (PLS )  i n tha t  the y ar e it s onl y
members.  ALCS'  member s i n tur n ar e Th e Societ y o f  Author s (SoA )
and th e Writers '  Guil d o f  Grea t  Britai n (WGoGB);  PLS '  member s ar e
The Publisher s Associatio n (PA) ,  th e Periodica l  Publisher s
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Associatio n (PPA )  an d th e Associatio n o f  Learne d an d Professiona l
Societ y Publisher s (ALPSP )  broadl y representin g book ,  magazin e an d
journa l  interests .  Al l  ar e represente d o n CLA' s boar d o f  twelv e
directors ,  si x bein g ALCS nomination s an d si x PLS .  Th e ultimat e
owner s are ,  o f  course ,  th e individua l  author s an d th e individua l
publisher s i n membershi p o f  thes e organisations .

CLA ha s si x mai n function s an d thes e are :

*  T o obtai n mandate s fro m publisher s an d author s i n associatio n
wit h PL S an d ALCS

*  T o licens e user s fo r  copyin g extract s fro m books ,  journal s an d
periodicals .

*  T o collec t  fee s fro m license d user s fo r  suc h copyin g

*  T o implemen t  a  syste m o f  record-keepin g sufficien t  t o provid e
statistically-acceptabl e informatio n o n whic h t o calculat e a
fai r  apportionmen t  o f  th e distributabl e incom e

*  T o pa y ALCS,  PL S an d foreig n RROs,  wit h who m CL A ha s
reciproca l  o r  bilatera l  agreements ,  thei r  correc t  share s o f
th e distributabl e incom e an d t o provid e sufficien t  dat a t o
enabl e thes e societie s t o pa y individua l  author s an d
publisher s

*  T o institut e suc h lega l  proceeding s a s may b e necessar y fo r
th e enforcemen t  o f  th e right s entruste d t o th e Agency .

CLA see s it s principa l  licensin g area s i n th e UK a s bein g
education ,  governmen t  an d industry .  Eac h o f  thes e broa d categorie s
has thre e o r  fou r  sub-groups :

EDUCATION GOVERNMENT INDUSTRY
Genera l  Educatio n Nationa l  Governmen t  Trad e
Furthe r  Educatio n Loca l  Governmen t  Industr y
Highe r  Educatio n Publi c Bodie s Commerce
Charitie s &  Churche s Profession s

I n compan y wit h nearl y al l  othe r  RROs aroun d th e worl d CL A starte d
licensin g i n th e genera l  educatio n sector .  Th e firs t  majo r
developmen t  occurre d i n Apri l  198 6 whe n thre e yea r  voluntar y
licensin g agreement s wit h th e country' s loca l  educatio n authoritie s
(LEAs )  cam e int o effect ;  copyin g i n al l  30,00 0 o r  s o stat e primar y
and secondar y school s an d tertiar y college s i s no w covere d b y suc h
licences .  Th e Agenc y als o license s th e privat e educatio n secto r
throug h it s licensin g schem e fo r  independen t  school s a s wel l  a s
languag e schools .

Wit h genera l  educatio n ( 5 t o 1 7 years )  covered ,  CL A nex t  turne d it s
attentio n t o highe r  an d furthe r  educatio n (H E &  FE )  an d durin g 198 9
and 1990 ,  afte r  severa l  year s o f  negotiating ,  finalise d a n
arrangemen t  whereb y universities ,  polytechnic s an d independen t
voluntar y college s al l  becam e license d fro m 1  Januar y 1990 .  Thre e
year  licence s onc e agai n wer e th e norm .

Havin g successfull y negotiate d copyin g licence s fo r  th e loca l
educatio n authoritie s CL A i s no w tryin g t o licens e th e non -
educationa l  part s o f  loca l  governmen t  e.g .  surveyors '  an d
engineers '  department s etc .
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I t  i s  th e Agency' s intentio n t o dea l  wit h nationa l  governmen t  o n a
ministr y b y ministr y basi s startin g wit h th e Nationa l  Healt h
Servic e (NHS )  which ,  wit h 1.2 5 millio n employees ,  i s th e larges t
employe r  i n Europe ;  th e Departmen t  o f  Trad e an d Industr y (DTI )  a s
th e architect s an d guardian s o f  th e Copyright ,  Design s an d Patent s
Act  1988 ;  an d th e Departmen t  o f  Educatio n an d Scienc e (DES )  becaus e
educationa l  institution s ar e alread y licensed .

Publi c Bodies ,  i.e .  thos e organisation s fo r  whic h governmen t
minister s hav e som e accountability ,  may hav e t o b e deal t  wit h i n
variou s non-collectiv e ways .  Th e firs t  Publi c Bod y t o b e license d
by CL A wa s Th e Britis h Librar y o f  whic h th e Britis h Librar y
Document  Suppl y Centr e a t  Bosto n Sp a i n West  Yorkshir e i s onl y
part .  Thi s particula r  licence ,  cam e int o operatio n fro m 1  Apri l
1991,  an d i s transactional .  BLDSC,  a s i t  i s  known ,  supplie s abou t
2. 3 millio n copie s o f  journa l  article s eac h year l

Trade ,  industry ,  commerc e an d th e professions ,  becaus e o f  thei r
siz e an d diversity ,  presen t  CL A wit h it s greates t  challenge .  A
firs t  ste p ha s alread y bee n taken ,  however ,  wit h th e settin g u p o f
a join t  tas k forc e wit h th e Confederatio n an d Britis h Industr y
(CBI) .  Thi s CBI/CL A workin g party ,  chaire d b y a n industralist ,  i s
examinin g th e bes t  wa y o r  way s forward ,  concentratin g initiall y  o n
manufacturin g industr y an d wit h particula r  emphasi s o n researc h an d
developmen t  drive n sector s suc h a s Pharmaceuticals ,  chemicals ,
engineering ,  electronics ,  aerospac e an d oi l  fuel .  CL A i s als o
discussin g wit h Th e La w Societ y th e mos t  appropriat e wa y t o licens e
solicitor s i n Englan d an d Wales .

Basically ,  CL A i s a  bankin g operatio n wit h lega l  overtones :  i t
collect s fee s fro m license d user s i n respec t  o f  act s o f
photocopyin g fro m book s an d serial s and ,  afte r  deductin g it s
administratio n cos t  an d an y reserve s o r  provision s th e Boar d may
decide ,  distribute s th e balanc e t o ALCS an d PL S fo r  the m t o pa y t o
individua l  author s an d publishers ;  an d t o foreig n RROs,  fo r  the m t o
distribut e i n accordanc e wit h thei r  ow n custom s an d practices .

CLA aim s t o offe r  eac h secto r  o f  th e use r  communit y th e mos t
appropriat e for m o f  licensing ,  an d t o tha t  en d i t  i s  alway s
prepare d t o b e flexibl e whe n discussin g proposal s fo r  licensing .

Certai n cor e principles ,  however ,  alway s apply :

1)  CLA' s responsibilit y  t o copyrigh t  holder s i s paramoun t  an d i t
must  exercis e car e no t  t o undermin e th e valu e o f  th e right s
entruste d t o it .

2)  Al l  licensee s hav e acces s t o th e ful l  repertoir e o f  work s
handle d b y CLA.

The Copyright ,  Design s an d Patent s Ac t  198 8 introduce d a  statutor y
framewor k fo r  license d copyin g i n th e UK an d CL A ha s t o operat e
withi n tha t  framework .  Th e la w provide s fo r  licence s t o b e offere d
by Licensin g Bodie s suc h a s CL A eithe r  separatel y o r  a s par t  o f  a
Licensin g Scheme .

CLA license s close d use r  group s an d ver y larg e user s directly ,  wit h
licence s negotiate d individually .  Th e Agenc y als o operate s som e
Licensin g Schemes ,  suc h a s it s Licensin g Schem e fo r  Independen t
Schools .  I t  i s  oblige d b y la w t o mak e licence s unde r  thi s schem e
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availabl e t o al l  o f  th e 2,35 0 independen t  school s i n th e UK.
Withi n thi s broa d framework ,  CLA' s licence s ar e o f  tw o basi c types :

*  Transactiona l  Licence s tha t  requir e user s t o recor d eac h cop y
as i t  i s  made ;  fee s ar e pai d o n a  straigh t  cos t  pe r  cop y pag e
or  cos t  pe r  copie d articl e basis ,  return s ar e sen t  t o CL A a t
regular ,  agree d interval s an d a  self-billin g syste m generall y
employed .

*  Sample-base d Licence s tha t  usuall y involv e a n agree d pre-pai d
copyin g fee ,  whic h i s distribute d t o right s holder s o n th e
basi s o f  a  sampl e o f  sectoria l  copying .  I t  i s  a  featur e o f
sample-base d licence s tha t  no t  ever y cop y made b y ever y
license e nee d alway s b e recorded ;  instead ,  onl y a  smal l
rotatin g grou p o f  representativ e licensees ,  chose n b y th e
Agency ,  i s  require d t o recor d ever y cop y made durin g a  sampl e
period .

The sampl e i s carefull y structure d an d CL A use s a  Consultan t
Statistician ,  a n academi c an d a  fello w o f  th e Institut e o f
Statistics ,  t o ensur e tha t  onl y th e smalles t  samplin g erro r
pertains .

Experienc e s o far ,  bot h i n th e UK an d overseas ,  ha s show n tha t
transactiona l  method s ar e practicabl e onl y i n a  ver y fe w specia l
cases .  Bu t  tha t  i s abou t  t o chang e 1  Th e mos t  importan t  exampl e o f
transactiona l  licensin g i s documen t  delivery ,  wher e th e copyin g
transactio n i s recorde d i n an y cas e a s th e centra l  activit y o f  th e
licensee .

By concentratin g o n a  sample-base d syste m i n mos t  othe r  cases ,  CL A
can ensur e tha t  record-keepin g i s maintaine d t o a  hig h standard .
I n th e Agency' s experienc e well-kep t  sampl e record s produc e a  mor e
accurat e overal l  pictur e tha n poorly-enforce d tota l  record-keeping .

The copyin g leve l  o n whic h th e licenc e fe e i s base d i s determined ,
initially ,  b y consultatio n an d negotiatio n wit h a  representativ e
body an d a  globa l  fe e agreed .  Whereve r  possible ,  CL A negotiate s o n
a collectiv e basi s wit h a  representativ e bod y mandate d t o negotiat e
formall y o n behal f  o f  a  close d membership .  Thes e collectiv e
agreement s for m th e bedroc k o f  CLA' s presen t  operation s i n
education ,  an d provid e administrativ e saving s whic h ca n b e passe d
on t o licensees .

Where th e centra l  bod y i s onl y broadl y representativ e an d unabl e t o
commit  it s  constituen t  member s (e.g .  Englis h Languag e Schools) ,  CL A
wil l  usuall y sig n a  Memorandu m o f  Understandin g wit h tha t  bod y
befor e launchin g a  Licensin g Schem e aime d a t  individua l  licensee s
withi n a  particula r  close d use r  group .  However ,  i n thi s cas e ther e
ar e fe w administrativ e saving s an d cost s t o th e use r  ar e somewha t
higher .

Importantly ,  fro m th e use r  community' s standpoint ,  CL A indemnifie s
al l  licensee s agains t  inadverten t  infringemen t  o f  copyright .  [Se e
Commentary o n Propositio n Ten ]

Righ t  fro m outset ,  th e authors '  representative s insiste d firs t  tha t
writer s shoul d benefi t  individuall y an d directl y fro m th e copyin g
of  thei r  works ,  rathe r  tha n fo r  th e mone y t o g o t o authors '
societie s fo r  Asocial benefit '  purposes ,  a s i s th e cas e i n som e
part s o f  th e worl d (se e Propositio n Eight) .  Secondly ,  the y
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insiste d tha t  th e individua l  authors '  share s shoul d b e pai d t o the m
directly ,  an d no t  throug h th e accountin g system s o f  thei r
publishers ,  whic h prevent s thi s secondar y incom e bein g off-se t
agains t  unrecoupe d advances .

I n orde r  t o fulfi l  thes e requirement s CL A ha d t o devis e a  title -
base d distributio n syste m an d a  for m o f  record-keepin g suitabl e fo r
a stratifie d an d statistically-soun d sampl e o f  th e licensees .

Controlle d record-keepin g i s crucia l  t o CL A becaus e th e statistica l
informatio n extracte d fro m thes e record s o f  copyin g i s use d a s th e
basi s fo r  makin g payment s t o rights '  holder s whos e work s hav e bee n
copied .  Onc e a  licenc e ha s bee n issued ,  i t  ha s bee n relativel y
simple ,  s o far ,  t o collec t  fees .  I t  i s  quit e anothe r  matter ,
however ,  t o edit ,  process ,  an d analys e th e return s o f  copying ,  an d
t o calculat e th e correc t  amount s du e t o copyrigh t  holders .

The Bibl e ha s i t  (Act s 20.35 )  tha t  i t  i s  mor e blesse d t o giv e the n
t o receive ;  CLA' s experienc e i s tha t  i t  i s  unquestionabl y easie r  t o
receiv e tha n t o distribute 1

On retur n t o th e Agency ,  th e record-keepin g forms ,  whic h ar e
regarde d an d treate d a s strictl y  confidentia l  document s (som e ar e
actuall y deeme d t o b e v persona l  data '  unde r  th e Dat a Protectio n Ac t
of  1984 )  are :

*  Checke d b y th e licensin g office r  responsibl e t o ensur e
tha t  th e condition s o f  th e licenc e ar e bein g adhere d t o

*  Scrutinise d b y th e dat a preparatio n departmen t  t o
validat e th e informatio n bein g submitted ,  e.g .  missin g
ISBN/ISSN s etc .  ar e searche d fo r

*  Keye d fo r  compute r  analysi s
*  Subjecte d t o fina l  edi t  fo r  dat a qualit y
*  Result s analyse d an d summarie s produce d showin g page s

copied ,  b y ISBN/ISSN ,  b y title ,  b y author ,  an d b y
publishe r

*  Apportionment s calculated ,  statement s produce d an d
cheque s drawn .

Whils t  manua l  record-keepin g work s perfectl y adequatel y i n schools ,
whic h o n th e whol e ar e ver y structure d an d discipline d
organisations ,  i t  ha s t o b e admitte d tha t  i t  work s les s wel l  i n
universities ,  polytechnic s an d othe r  college s o f  highe r  educatio n
wher e a  free r  an d mor e rebelliou s spiri t  reign s 1  Th e indication s
ar e tha t  th e keepin g o f  lo g sheet s woul d als o b e resiste d bot h b y
governmen t  department s an d industria l  concerns .  T o counte r  thi s
resistanc e CL A i s presentl y developin g a  rapi d copyrigh t  clearanc e
servic e (CLARCS)  t o dea l  wit h permissio n request s fro m industr y an d
governmen t  o n a  transactiona l  basis .

The existenc e o f  th e Internationa l  Standar d Boo k Number  (ISBN )  an d
th e Internationa l  Standar d Seria l  Number  (ISSN )  system s i s a  grea t
benefi t  t o CL A an d make s th e Agency' s tas k tha t  muc h easie r  tha n i t
woul d otherwis e be .

The CL A Boar d decide d tha t  th e firs t  distributio n t o member s woul d
be £1. 4 millio n (US$2. 3 million )  an d woul d b e pai d i n tw o parts ;
th e firs t  tranch e o f  jus t  ove r  £500,00 0 i n Octobe r  1987 ,  an d th e
balanc e o f  aroun d £900,0 0 i n March/Apri l  1988 .  Thereafter ,
payment s t o right s owner s woul d b e made ever y si x months .  A t  th e
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tim e o f  writin g CL A ha s distribute d ove r  £ 6 millio n t o member s an d
foreig n RRO's :

1987
1988
1989
1990
1991 (Part )

6,052,39 3

The return s submitte d b y stat e college s an d school s o n CLA' s
structure d sampl e enable d th e Agency' s statisticia n t o confir m tha t
copyin g fro m copyrigh t  book s an d serial s b y thi s sector ,  i s  no w i n
th e orde r  o f  11 0 millio n page s pe r  annum ,  whic h support s th e
estimate s produce d b y earlie r  survey s an d o n whic h th e initia l
globa l  fe e fo r  LEA s wa s based .  [Se e Introduction ]

I t  mus t  b e emphasise d tha t  a  CL A licenc e i s no t  a  cart e blanch e t o
unrestricte d copying .  Th e condition s ar e clearl y se t  dow n an d ar e
require d t o b e displaye d alongsid e ever y copyin g machin e withi n th e
contro l  o f  th e licensee .  Th e wordin g o f  th e notice s may var y
slightl y dependin g o n th e categor y o f  th e license e bu t  th e cor e
message i s alwa y th e same l  CL A als o produce s variou s Use r  Guide s
fo r  issu e t o employee s an d ther e i s a  warnin g sticke r  tha t  goe s o n
to p o f  th e machine s t o ac t  a s a  reminde r  t o copie r  users .

Of  course ,  th e broade r  th e repertoir e a n RRO ca n offe r  it s
licensee s th e bette r  [se e Propositio n Seven] ,  an d i t  i s  a  priorit y
of  CL A t o secur e reciproca l  agreement s wit h simila r  organisation s
overseas ,  particularl y thos e i n English-speakin g countrie s wher e
Britis h books ,  journal s an d periodical s ar e bein g widel y an d
extensivel y copied ,  and ,  equally ,  wher e muc h publishin g i n th e
Englis h languag e take s place .

For  CL A ther e i s comfor t  i n communit y an d i n knowin g tha t  i t  i s  no t
alon e i n pioneerin g th e collectiv e administratio n o f  copyin g
rights .

Counterpar t  organisation s t o CL A ar e no w operatin g i n seventee n
othe r  countrie s -  Australia ,  Austria ,  Canada ,  Denmark ,  Finland ,
France ,  Germany ,  Iceland ,  Italy ,  Th e Netherlands ,  Ne w Zealand ,
Norway ,  Sout h Africa ,  Spain ,  Sweden ,  Switzerlan d an d Th e Unite d
States ,  nearl y al l  o f  the m i n membershi p o f  IFRRO ,  th e
Internationa l  Federatio n o f  Reproductio n Right s Organisations ;  RROs
ar e als o presentl y bein g forme d i n Belgium ,  Irelan d an d Japan .
Indeed ,  a t  it s Elevent h Meeting ,  hel d i n Heidelber g o n 2 6 Apri l
1986,  t o coincid e wit h th e centenar y o f  th e signin g o f  th e Bern e
Conventio n o n Copyright ,  IFRR O made th e followin g declaration :

"We hereb y declar e ou r  inten t  t o encourag e an y join t  attemp t
by author s an d publisher s i n an y nationa l  t o establis h
nationa l  collectin g societie s i n th e fiel d o f  reprography .  We
ar e read y t o offe r  co-operatio n t o thi s establishmen t  i n a
positiv e spirit" .

I f  th e use r  communit y i s fair ,  the n RRO' s ar e reasonable .  However ,
i f  th e use r  communit y i s unfai r  an d seriou s copyrigh t  infringemen t
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i s  uncovered ,  i t  may b e necessar y t o pu t  a n iro n fis t  insid e th e
velve t  glov e o f  reasonableness .

Fro m tim e t o tim e right s holder s hav e foun d i t  necessar y t o resor t
t o lega l  actio n i n orde r  t o protec t  thei r  intellectua l  property .
Well-reporte d photocopyin g case s i n th e UK includ e th e actio n take n
i n 198 4 b y th e Musi c Publisher s Associatio n (MPA )  agains t  Oakha m
School  i n Leicestershir e i n whic h th e schoo l  ha d t o pa y £4,25 0 i n
damages an d cost s fo r  copyin g song s an d musica l  score s withou t
permission ;  eve n mor e punitiv e wa s th e £50,00 0 i n damage s an d
£25,00 0 cost s tha t  Mancheste r  Cit y Counci l  ha d t o pa y th e
Publisher s Associatio n an d other s fo r  gros s infringemen t  o f
copyrigh t  b y on e o f  th e authority' s secondar y schools .  I n a  198 8
judgemen t  i n Australi a (Moorehous e an d Angu s &  Robertso n v s
Universit y o f  Ne w Sout h Wales )  i t  wa s rule d tha t  institution s o n
whic h coin-operate d photocopyin g machine s wer e site d wer e
themselve s responsibl e fo r  an y illega l  copyin g don e o n th e
machines .

Earlie r  thi s yea r  i n March ,  eigh t  America n publisher s too k th e
Kinko' s Graphic s Corporation ,  whic h run s a  chai n o f  campu s
copyshops ,  t o cour t  i n Ne w Yor k fo r  gros s infringemen t  o f  copyrigh t
and wer e awarde d $510,00 0 damage s plu s costs ;  th e effect s o f  thi s
judgemen t  whic h Kinko' s hav e decide d no t  t o tak e t o appea l  wil l
have wid e repercussion s no t  onl y i n th e USA bu t  i n othe r  part s o f
th e worl d too .  Expecte d soo n i n th e Unite d State s i s th e judgemen t
i n th e lega l  actio n tha t  th e Associatio n fo r  Copyrigh t  Enforcemen t
(ACE)  ha s brough t  agains t  Texaco .

Critic s o f  collectin g societie s sa y tha t  the y spen d pound s t o
distribut e pennies .  Fro m th e start ,  thi s i s a  potentia l  criticis m
of  whic h th e CL A director s wer e acutel y consciou s an d a s fa r  bac k
as Novembe r  198 2 th e boar d designat e se t  dow n i n it s minute s tha t
on n o accoun t  wer e CLA' s operatin g cost s t o excee d 20 % o f  th e fe e
income .  Th e Agenc y ha s don e muc h bette r  tha n that :  CLA' s deductio n
fo r  administratio n purpose s i s currentl y 12.5 % o f  th e copyin g fe e
income ,  an d i t  continuall y strive s t o reduc e tha t  leve l  wheneve r
possible .  I t  is ,  however ,  i n th e busines s o f  handlin g larg e
number s o f  document s an d processin g a  grea t  dea l  o f  information ,
and t o d o s o efficientl y i n thi s da y an d ag e a  hig h degre e o f
offic e automatio n i s required ,  an d technologica l  wizardr y doe s no t
come cheap .

CLA' s ai m i s t o distribut e a s muc h a s i t  can ,  a s fas t  a s i t  can ,
and a s efficientl y a s i t  can .  I t  believe s tha t  ove r  £ 6 million ,
distribute d betwee n Octobe r  198 7 an d Augus t  1991 ,  speak s loude r
tha n an y words ,  an d demonstrate s bette r  tha n anythin g else ,  th e
Agency' s resolv e t o achiev e it s objectives .

4.  FUTURE DIRECTION S

I  starte d b y reflectin g o n wha t  Lor d Mansfiel d ha d t o sa y abou t
copyrigh t  i n 178 5 an d I  a m goin g t o roun d of f  my presentatio n b y
peerin g ahead .  Lookin g forwar d perhap s t o a  tim e whe n photocopyin g
i n significan t  measur e wil l  hav e bee n replace d b y electrocopying .

Photocopyin g extract s fro m book s an d journal s n o longe r  satisfie s
user  deman d i n eithe r  education ,  governmen t  o r  industry .  Al l  thes e
sector s hav e alread y invested ,  an d ar e continuin g t o inves t  i n
equipmen t  capabl e o f  electrocopyin g (principall y desk-to p
publishin g an d electroni c filing) .
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Ther e i s a  vali d distinctio n t o b e made betwee n electropublishin g
and electrocopying ,  an d th e followin g broa d definition s ar e
suggested :

Electropublishing :  Th e distributio n (commercia l  o r  otherwise )  t o
th e publi c i n electroni c for m o f  copie s o f  whol e copyrigh t  works ;
e.g :

CD-Rom
Onlin e publicatio n

(note :  publication s distribute d i n pape r  for m ar e no t
electropublished ,  eve n thoug h a n electroni c proces s i s use d i n
thei r  preparation )

Electrocopying :  making ,  and/o r  retaining ,  i n electroni c form ,  a
copy o f  th e whol e o r  par t  o f  a  previousl y publishe d copyrigh t  work ;
e.g :

typin g int o a  word-processo r
scannin g int o a  compute r

-  displayin g o n scree n
downloadin g t o o r  fro m a  networ k

(note :  th e printe d pape r  outpu t  o f  a n electrocopyin g proces s i s no t
therefor e a n electrocopy ,  bu t  th e cop y store d i n th e memor y fro m
whic h th e fina l  outpu t  i s produce d i s a n electrocopy) .

I t  i s  eviden t  tha t  th e use r  communit y want s t o electrocop y withi n
th e la w an d i s willin g t o pa y a  fai r  pric e t o d o so .  I t  i s  neithe r
willin g no r  abl e t o see k writte n permissio n fro m individua l
publisher s o n ever y singl e occasio n tha t  i t  want s t o copy .

Rightsholder s hav e made i t  clea r  tha t  whils t  the y hav e reluctantl y
accepte d blanke t  licensin g an d unitar y pricin g a s a n interi m
measur e t o dea l  wit h photocopyin g fro m copyrigh t  work s the y ar e no t
prepare d t o g o dow n tha t  roa d agai n wit h electrocopyin g an d anothe r
solutio n ha s t o b e found .  A  solutio n tha t  reflect s th e valu e whic h
th e rightsholder s themselve s plac e upo n th e wor k i.e .  transactiona l
licensin g wit h variabl e fees .

I n CLA' s vie w th e effectiv e electrocopyin g licensin g syste m wil l
need t o accommodat e si x salien t  features :

1.  Contro l  Th e copyrigh t  holde r  mus t  retai n fina l  contro l  ove r
th e exclusiv e righ t  t o authoris e (o r  deny )  electrocopying .

2.  Prope r  Remuneratio n I t  mus t  b e abl e t o provid e rightsholder s
wit h prope r  remuneratio n becaus e electrocopyin g canno t  simpl y
be prevented .

3.  Variabl e fee s Rightsholder s shoul d b e abl e t o se t  thei r  ow n
fee s a s fa r  a s i s practicable .

4.  Electroni c contro l  Onl y electroni c record-keepin g ca n b e use d
becaus e pe n an d pape r  record-keepin g i s unacceptabl e wit h thi s
technology .

5.  Simplicit y fo r  rightsholder s I t  shoul d avoi d generatin g a
myria d o f  request s becaus e rightsholder s canno t  economicall y
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handl e larg e volume s o f  permissio n requests .

6.  Simplicit y fo r  user s I t  shoul d provid e som e uniformit y o f
contract ,  becaus e user s canno t  b e expecte d t o dea l  wit h th e
fin e prin t  o f  a  hundre d differen t  agreements .

CLA believe s tha t  i t  i s  i n a  positio n t o provid e a  solutio n whic h
satisfie s thes e ke y points ,  b y makin g ful l  us e o f  th e resource s i t
has a t  it s disposa l  fo r  handlin g photocopyin g suc h a s it s compute r
system s an d it s publication s database s (520,00 0 serial s an d 50,00 0
books) .

Curren t  thinkin g i s tha t  a  collectiv e administratio n agenc y
(preferabl y CL A i n th e UKl) ,  wil l  appoin t  authorise d electrocopyin g
outlet s whic h wil l  monito r  usag e o f  copyrigh t  materia l  throug h
obligator y audi t  softwar e an d invoice s wil l  b e raise d an d sen t  ou t
at  appropriat e intervals .  Give n th e suppor t  o f  rightsholders ,  i t
i s  CLA' s vie w tha t  suc h a  syste m coul d b e availabl e withi n eightee n
month s t o tw o year s an d easil y adaptabl e fo r  us e almos t  anywher e i n
th e worl d bu t  certainl y throughou t  Europe .
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[3 ]  Ja n Struthe r  (Joyc e Anstruther )  newspape r  columnist ;  autho r
Mrs Miniver ,  pub .  Chatt o an d Windus ,  Londo n 1939 .

[4 ]  Lor d Mansfiel d [Ear l  of ]  (1705-1793) ,  Chie f  Justic e a t  th e
King' s Benc h o f  Grea t  Britai n (1756-1788) ;  sough t  t o mak e th e
internationa l  la w o f  commerc e a n integra l  par t  o f  genera l  la w
of  England ,  bot h common la w an d equity .

[5 ]  IFRRO ,  th e Internationa l  Federatio n o f  Reproductio n Right s
Organisations .  Founde d i n 198 0 a s th e IPA-ST M workin g grou p
on copyrigh t  collectin g societies ,  i t  becam e th e Internationa l
Foru m fo r  Reproductio n Right s Organisation s i n 198 4 an d a
Federatio n i n 1988 .

[6 ]  Copyright ,  Design s an d Patent s Ac t  1988 .  Came int o forc e 1s t
August  198 9 an d replace d th e Copyrigh t  Act ,  1956 .

[7 ]  Vilfred o Paret o (1848-1923 )  Italia n economis t  an d socia l
theoris t  renowne d fo r  hi s wor k o n elitis m an d irrationalism .

[8 ]  Wolfende n Committe e (1977-79) ,  chairma n Lor d Wolfende n (1906 -
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Electroni c Informatio n Services :
Particularitie s an d Self-Regulatio n

(Contract s an d Code s o f  Conduct )

Joe Bremne r
Presiden t

Databas e Development
Shorewood ,  Wisconsi n

USA

I . INTRODUCTION

Traditionally ,  user s o f
electroni c informatio n
service s hav e signe d
"subscriptio n agreements, "
whic h specify ,  no t  jus t
what  wil l  b e delivered ,  an d
th e price ,  bu t  stat e
specifi c  condition s o n th e
use o f  th e information .
The basi c inten t  o f  thes e
agreement s i s t o effec t  a
licens e o f  th e work—no t  a
sale .  Whil e i t  may appea r
tha t  th e practice s o f
databas e publisher s an d
onlin e host s ar e awkwar d o r
unusual ,  the y ar e base d o n
soun d busines s judgements .

Publisher s an d host s hav e
had t o conten d wit h a n
internationa l  distributio n
environmen t  tha t
outstrippe d th e stat e o f
internationa l  intellectua l
propert y laws ;  henc e the y
relie d o n contrac t  law .

II .  INDUSTRY BACKGROUND

I n orde r  t o understan d th e
lega l  an d contractua l
concern s o f  databas e
publisher s an d hosts ,  o n
shoul d hav e a  basi c
understandin g o f  th e
industr y environment .  Thi s
backgroun d informatio n ha s
been publishe d an d
discusse d b y th e autho r  a t
othe r  Europea n Informatio n
meetings ,  an d muc h o f  i t
was incorporate d i n writte n
testimon y tha t  wa s
delivere d t o a  Hearin g o f
th e Europea n Commission .

The Earl y Year s

The informatio n service s
valu e chain ,  broadl y
stated ,  include s a  proces s
tha t  take s origina l  o r  pre -
existin g informatio n an d
adds valu e t o it .

Most  database s ar e
comprise d o f  publi c domai n
or  proprietar y informatio n
source s tha t  ar e processed -
-indexed ,  abstracted ,
keyed ,  an d sometime s filme d
or  scanned...t o creat e
informatio n service s i n a
variet y o f  media .
Sometime s thes e service s
ar e sol d directl y t o
customers ,  an d sometime s
thos e sam e service s o r
derivativ e informatio n
service s ar e distribute d
throug h thir d parties—On e
of  th e thing s tha t
distinguishe d Pergamo n
Infolin e fro m it s
competitor s i n th e earl y
1980' s wa s tha t  Pergamo n
woul d sel l  prin t  product s
develope d b y databas e
publishers ,  i n cooperatio n
wit h Pergamo n Press ,  a s
wel l  a s carryin g a n onlin e
versio n o n Infoline .
Beyond onlin e services ,
today' s third-part y "hosts "
includ e CD-ROM service s
lik e Burea u va n Dij k wh o
wil l  loa d an d marke t  a
busines s databas e
publisher' s data .

Researc h conducte d b y th e
Commissio n o f  Th e Europea n
Communitie s cite s
projection s o f  a  worl d
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marke t  fo r  electroni c
informatio n service s o f  u p
t o 10 0 billio n ECU b y th e
yea r  2000 .  Wher e ha s th e
industr y been ,  an d ho w doe s
th e developmen t  o f  th e
industr y affec t  it s  future ?

Over  time ,  man y
participant s i n th e
databas e publishin g
busines s hav e complaine d
about  a  lac k o f  standards .
Thi s defianc e o f  standard s
has eve n extende d t o th e
terminolog y tha t  w e us e i n
describin g industr y
participants .  A t  th e
outset ,  then ,  le t  u s defin e
some terms :  We us e th e
term s "host, "  "onlin e
service, "  an d "onlin e
vendor "  t o mea n th e
operato r  o f  a n onlin e
syste m tha t  may ,  o r  may
not ,  als o produc e som e
databases .  Th e vendor s
usuall y als o licens e
database s fro m databas e
"publishers "  o r
"producers. "

When w e us e th e ter m
"intermediary "  w e mea n
librarians ,  documentalists ,
or  othe r  informatio n
professional s wh o conduc t
searche s fo r  "end-users "  o f
th e information .  Ther e
hav e alway s bee n som e end -
user s wh o hav e conducte d
thei r  ow n searche s o n on e
or  tw o system s tha t  the y
knew well—o r  tha t  wer e
designe d fo r  inexperience d
searchers .  Ther e are ,
however ,  ove r  80 0 onlin e
system s an d nearl y 6,00 0
databases .  Eve n thoug h
many o f  thes e ar e ver y
specialized ,  th e shee r
number  o f  potentia l  onlin e
informatio n resource s
suggest s tha t
intermediarie s wil l
continu e t o pla y a n
importan t  rol e i n th e
distributio n o f  onlin e

databases .  A t  a  minimum ,
thes e intermediarie s wil l
hel p user s mak e decision s
about  informatio n service s
the y decid e t o use .

I n th e past ,  th e majo r
onlin e retrieva l  system s
gre w u p aroun d a  market ;
scientifi c  an d technica l
database s o n system s lik e
ESA-IR S (Europea n Spac e
Agency-Informatio n
Retrieva l  Service )  wer e a
natura l  development .  Dat a
Resources ,  Inc .  (acquire d
by McGraw-Hill )  an d ADP
Dat a Service s develope d b y
servin g businesses '  need s
fo r  numeri c economi c an d
financia l  data .  Mea d Dat a
Central' s  LEXI S an d West' s
WESTLAW starte d ou t  servin g
th e lega l  profession' s
needs fo r  full-tex t  primar y
resourc e materials .  Onl y a
fe w onlin e vendor s crosse d
thes e marke t  boundaries .
DIALOG wa s on e o f  th e fe w
tha t  successfull y serve d
th e scientifi c  &  technical ,
business ,  an d (t o a  lesse r
extent )  lega l  markets .

Fro m 197 0 t o aroun d
1980 onlin e service s
compete d i n fairl y  distinc t
markets .  I.P .  Sharp ,  Dat a
Resources ,  ADP Dat a
Services ,  Interactiv e Dat a
Corporation ,  an d other s
fough t  fo r  a  shar e o f  th e
marke t  fo r  numeri c data .
DIALOG,  ESA-IRS ,  BRS,  SDC-
Orbit ,  an d Pergamo n
Infolin e (thes e latte r
thre e no w makin g u p Maxwel l
Online ,  Data-Sta r  an d a  fe w
other s develope d th e marke t
fo r  bibliographi c (indexin g
and abstracting )  database s
by sellin g thei r  service s
t o intermediaries .  An d th e
full-tex t  marke t  wa s
primaril y a  contes t  fo r
lawyers '  researc h
expenditures ,  dominate d b y
LEXIS.
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I n recen t  years ,  a s
thes e market s hav e matured ,
onlin e vendor s hav e crosse d
thes e traditiona l
boundarie s i n a n effor t  t o
continu e thei r  growth .
Mead Dat a Central ,  i n 1979 ,
introduce d NEXIS ,  a  full -
tex t  magazin e databas e tha t
carrie d som e o f  th e title s
tha t  wer e indexe d an d
abstracte d i n database s
offere d b y th e
bibliographi c vendors .
DIALOG late r  retaliate d b y
licensin g th e full-tex t
magazin e database ,  know n a s
Magazin e ASAP,  tha t  ha d
been develope d b y
Informatio n Acces s Company .
DIALOG als o license d
INVESTEXT,  a  full-tex t
collectio n o f  Wal l  Stree t
brokerag e firms '  researc h
reports ,  tha t  directl y
challenge d EXCHANGE,  a
simila r  servic e offere d b y
Mead Data .  Mead ,  i n turn ,
license d a  numbe r  o f  th e
most  successfu l
bibliographi c business -
oriente d database s (al l  o f
whic h wer e offere d b y
DIALOG)  fro m th e publisher s
of  thos e databases .  The y
markete d the m a s a  grou p
under  th e nam e THE
REFERENCE SERVICE.

The competitiv e
situatio n becam e mor e
comple x whe n DIALO G an d
Mead targete d th e marke t
fo r  numeri c financia l  an d
economi c data .  Th e numeri c
onlin e vendor s ha d no t
considere d Mead ,  DIALO G o r
othe r  system s t o b e seriou s
competitio n becaus e the y
di d no t  hav e th e softwar e
require d t o search ,  scree n
and forma t  numeri c dat a i n
th e manne r  numeri c user s
required .  Thes e weaknesses ,

however ,  wer e offse t  b y
persona l  computers '  rapidl y
increasin g processin g spee d
and storag e capacity .  User s
began t o prefe r  simpl y
searchin g fo r  th e numeri c
data—leavin g screenin g an d
formattin g t o thei r  no w
powerfu l  persona l
computers .  Microcompute r
spreadshee t  software ,  wa s
idea l  fo r  thi s task .  Th e
downloadin g optio n provide d
contro l  an d a n opportunit y
t o experimen t  wit h th e
data .  Of  course ,
downloadin g als o save d th e
processin g an d reportin g
charge s tha t  th e onlin e
vendo r  woul d hav e assessed .
Thi s developmen t  hur t  som e
of  th e traditiona l  numeri c
onlin e services ,  an d i t
made i t  possibl e fo r  DIALO G
and other s t o compet e i n
th e numeri c databas e marke t
withou t  developin g
sophisticate d repor t
generatio n software .
DIALOG,  amon g others ,
simpl y mad e i t  eas y t o
downloa d numeri c value s i n
a spreadshee t  format .

DIALOG ha d carrie d
some numeri c database s fro m
th e U.S .  Burea u o f  Labo r
Statistic s an d som e othe r
source s fo r  a  numbe r  o f
years .  The y als o carrie d
DISCLOSURE,  a  formatte d
numeri c databas e extracte d
fro m filing s o f  th e
Securitie s an d Exchang e
Commissio n (SEC) .  A s
competitio n heate d up ,
DIALOG,  ICC' s Britis h
Company databases ,  Moody' s
Investor s Servic e Corporat e
Profiles ,  an d eve n stoc k
quote s o n a  20-minute-dela y
basis .  Numeri c vendor s
made som e attemp t  t o mee t
th e challeng e b y licensin g
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DISCLOSURE an d severa l
busines s oriente d
bibliographi c databases ,
but  mos t  numeri c vendor s
lacke d adequat e text -
retrieva l  software .  I n
thi s are a o f  competition ,
DIALOG wa s th e mos t
successfu l  becaus e Mead
Dat a ha s bee n slo w t o
develo p adequat e softwar e
t o searc h fo r  numeri c data .

Whil e DIALO G wa s
concentratin g o n
competitio n wit h larg e U.S .
competitors ,  Data-Sta r
quickl y loade d a  serie s o f
full-text ,  numeric ,  an d
bibliographi c busines s
databases ,  includin g a
number  o f  full-tex t
service s publishe d b y
McGraw-Hill' s  Datapr o
division .  Emphasizin g
Europea n conten t  an d
carefull y targete d it s
marketin g efforts ,  Data -
Sta r  caugh t  an d surpasse d
DIALOG' S usag e i n th e
Europea n market .

Competitiv e Impac t

The effec t  o f  thes e
"growth "  strategies ,  unti l
recen t  years ,  demonstrate s
tha t  th e "growth "
strategie s o f  som e onlin e
vendor s wer e actuall y a
serie s o f  attempt s t o cros s
th e traditiona l  marke t
division s t o tak e marke t
shar e fro m eac h other .

Anothe r  interestin g
developmen t  ha s bee n th e
creatio n o f  entirel y ne w
informatio n services .  A
loo k a t  thei r  introductio n
and growt h i s instructive .
Thei r  strateg y wa s t o
targe t  th e end-use r  o f
busines s information .

CompuServe,  whic h
establishe d a  sale s an d
suppor t  offic e i n Europea n
marke t  i n lat e 199 0 clai m
t o b e th e "world' s mos t
popula r  informatio n
service. "  A  clai m tha t
Minite l  may dispute .  But ,
wit h ove r  on e millio n user s
betwee n them ,  CompuServ e
and Do w Jone s News
Retrieva l  ar e certainl y
importan t  factor s i n th e
world-wid e marke t  fo r
busines s informatio n sol d
t o individua l  busines s
users .  Thes e service s ar e
distinguishe d b y easy-to -
use softwar e an d a n
emphasi s o n busines s news .
Afte r  Do w Jone s an d
CompuServe develope d ove r
hundred s o f  thousand s o f
customer s each ,  DIALO G
attempte d t o ge t  int o th e
game b y offerin g THE
BUSINESS CONNECTION,  whic h
i s essentiall y  a n easy-to -
use interfac e tha t  stand s
betwee n th e use r  an d
DIALOG' S mor e comple x
command-drive n software .
DIALOG clai m tha t  th e
majorit y o f  thei r  ne w user s
ar e end-users ,  no t
intermediaries .

Othe r  service s continue d t o
ente r  th e market :
DataTime s an d VU/TEX T ar e
full-tex t  onlin e service s
base d o n newspapers ;
NewsNet  i s a  full-tex t
onlin e servic e base d o n
newsletters ,  an d Predicast s
has develope d a  full-tex t
databas e collectio n o f
newsletters ,  whic h i t
license s t o onlin e service s
t o enabl e the m t o compet e
agains t  NewsNet .  A s th e
new service s proliferate ,
th e ol d categorie s o f
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competitor s becom e
irrelevant .

McGraw-Hil l  introduce d a
servic e calle d Executiv e
One,  whic h ha d severa l
uniqu e characteristics .
McGraw-Hil l  collect s dat a
fro m many sources ;
includin g it s reporter s an d
writer s fo r  M- H trad e
magazines ,  Standar d &
Poor' s securitie s market s
and financia l  reports ,  th e
Associate d Press ,  Busines s
Week.  P R Newswire ,  Dat a
Resource s economi c new s an d
information ,  stoc k
exchange s (fo r  quotes) ,  an d
othe r  sources .  Some o f  th e
storie s provide d b y
reporter s neve r  make s i t  t o
th e page s o f  a  McGraw-Hil l
publication .  Deadlines ,
spac e constraints ,  o r  eve n
th e overal l  them e o f  a
certai n issue ,  may preven t
an origina l  stor y fro m
bein g publishe d i n print .
The ne w McGraw-Hil l  servic e
made som e o f  thes e storie s
availabl e i n electroni c
form .

VU/TEXT an d DataTime s
survived .  Executiv e One
went  throug h severa l
changes ,  an d re-releases ,
but  ultimatel y i t  wa s shu t
down.  Th e Ban k
Administratio n Institut e
and Internationa l  Thomso n
develope d a n excellen t
service ,  calle d Innerline ,
fo r  th e financia l  service s
industry .  Despit e goo d
review s an d uniqu e data ,
Innerlin e di d no t  succeed ,
and th e partner s shu t  th e
operatio n down .  Th e
electroni c busines s
informatio n service s
busines s ha s bee n fille d
wit h pitfalls .

The competitiv e environmen t
i s mor e diverse ,  an d line s
betwee n competitor s tha t
ar e constantl y changing .
We wil l  continu e b y lookin g
at  tw o o f  th e mos t
significan t  influence s o n
tha t  environment .

Consolidation ,  Technolog y
and th e Competitiv e
Environmen t

Throughou t  th e 1980's ,  a n
increasin g numbe r  o f  larg e
companies ,  joine d th e
scientifi c  an d technica l
publisher s i n enterin g th e
electroni c informatio n
service s business .  Thi s
grou p may b e th e mos t
significan t  influenc e o n
th e futur e o f  thi s busines s
i n Europe .

o Bertelsman n
o Bonnie r  Grou p
o Elsevie r
o Hachett e
o Maxwel l  Communication s
o Ree d Internationa l
o Reuter s
o Unite d Newspaper s
o VNU
o Wolter s Kluwe r

And thi s consolidatio n
continues ,  no w o n a  large r
scale .  Withi n th e pas t  fe w
years ,  th e Europea n marke t
has seen :

o Elsevie r

-Acquire d Pergamo n Pres s

o Bonnie r  Grou p

-Forme d join t  ventur e wit h
Hoppensted t
-Hoppenstedt-Bonnie r
acquire d IC C
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o Reuter s

-Reorganise d thei r  Archiva l
Informatio n Service s
Divisio n
-Acquire d I.P .  Shar p

o Maxwel l  Communication s

-Announce d substantia l
commitmen t  t o onlin e
busines s
-Acquire d SDC/ORBI T &  BRS
Informatio n Technologie s
-Create d Maxwel l  Onlin e fo r
Pergamon Infoline,SDC,an d
BRS

Some recen t  acquisition s o f
not e i n Nort h Americ a
include :

o Thomso n Corporatio n

-Acquire d Valorinfor m S A

o Knight-Ridde r

-Develope d VU/TEX T an d
Knight-Ridde r  Financia l
-Acquire d Dialo g
Informatio n Service s

o Zif f  Communication s

-Acquire d Predicast s

Meanwhile ,  th e pac e o f
technologica l  chang e
increased .  An d thes e
technolog y trend s offe r  ne w
opportunitie s fo r
informatio n retrieva l  an d
distribution .  Some o f  th e
importan t  trend s ar e

o Artificia l  intelligence /
exper t  system s

o Relationa l  databas e
softwar e

o 32-bi t  microprocessor s

o Electroni c Publishin g
System s

o Optica l  media/CD-RO M

o Telecom/ISD N

o Distribute d dat a
processin g

Electroni c publishin g
system s may wel l  b e th e
most  interestin g
developmen t  o n th e lis t
becaus e the y hol d th e
promis e o f  makin g th e
publishe r  mor e efficien t
while ,  a t  th e sam e time ,
providin g mor e flexibl e
distributio n fo r  customers .
They als o provid e
persuasiv e evidenc e tha t
th e "onlin e business "  i s
becomin g par t  o f  th e large r
publishin g industry .

The Associatio n o f  America n
Publishers '  Electroni c
Manuscrip t  Project ,  wit h
th e cooperatio n o f  th e
Borsenverie n De s Deutsche n
Duchandel s (th e Germa n Boo k
Publishers '  Association) ,
has create d a  syste m fo r
intellectua l  "tagging"o r
codin g o f  manuscript s tha t
wil l  b e independen t  o f  an y
photocompositio n system .
Publishin g system s
developer s ar e adaptin g t o
publishers '  visio n o f  th e
syste m o f  tomorrow .  (Se e
Exhibi t  1. )

The autho r  produce s tex t
wit h standar d tags ,
hopefully ,  o n a  persona l
compute r  flopp y disk .  Th e
dis k ca n b e loade d int o a n
intermediat e databas e tha t
can b e used :
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-  fo r  producin g a  tap e o r
transmissio n fo r  on-lin e
vendor s o r  direc t
licensees ,

t o provid e inpu t  fo r
premasterin g an d masterin g
of  a  CD-ROM,

-  a s inpu t  fo r  softwar e
tha t  wil l  proces s th e dat a
t o ad d phot o compositio n
code s an d creat e a  ne w
photocompositio n
databas e tha t  wil l  produc e
camer a read y copy .

Conside r  som e example s o f
th e integratio n o f
publishin g inpu t  an d outpu t
fro m th e perspectiv e o f
photocompositio n syste m
developer s an d publishers .

R.R.  Donnelley ,  provide s
th e servic e burea u approac h
t o photocompositio n an d
printin g systems .  Many
larg e publisher s us e
Donnelle y t o provid e
complet e service ,  includin g
printin g a t  regiona l
printin g centers .
The hear t  o f  Donnelley' s
servic e i s th e Donnelle y
Compositio n System ,  whic h
has bee n modifie d an d
improve d constantly .  Also ,
withi n th e pas t  tw o year s
Donnelley' s Electroni c
Graphic s Divisio n ha s
develope d th e capabilit y  t o
provid e th e service s
outline d i n Exhibi t  1  alon g
wit h anothe r  interestin g
capability :

Graphics—anythin g fro m
a photograp h t o a  scanne d

image—can b e hel d i n
vecto r  forma t  i n a  databas e
tha t  i s  store d separatel y
fro m th e traditiona l  tex t

fil e (complet e wit h
inverte d indexe s an d
boolea n searching) .  When a
"record "  i s displayed ,  th e
syste m (usin g accessio n
number  pointers )  ca n g o t o
th e graphic s fil e an d
displa y tex t  an d graphic s
on a  singl e hig h resolutio n
screen .

Donnelle y ha s use d thi s
capabilit y  fo r  a  majo r
electronic s manufacturer' s
part s catalog—complet e
wit h on-deman d photo -
composed outpu t  t o produc e
specialt y catalog s o r
material s fo r  a  sale s
presentation .  Durin g 1991 ,
Donnelle y acquire d a
substantia l  minorit y
interes t  i n Datawar e
Technologies .  Datawar e i s
a CD-ROM softwar e develope r
tha t  starte d i n Germany ,
initiall y  developin g
softwar e fo r  Hoppensted t
and others .

Donnelley' s recen t  syste m
developments ,  an d it s
interes t  i n Dataware ,  ar e
furthe r  evidenc e o f  th e
consolidatio n o f  th e onlin e
busines s int o th e broade r
traditiona l  publishin g
industry .

For  publisher s themselves ,
thes e development s mea n
more efficien t  productio n
system s tha t  minimiz e th e
need t o reke y dat a t o
produc e a  prin t  product ,
and mor e efficien t  outpu t
tha t  enable s publisher s t o
produc e derivativ e work s -
lik e database s -  withou t
added labo r  o r  ke y entry .

Moodys Investor s Servic e i s
a leadin g financia l
publishe r  tha t  ha s sol d
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looselea f  service s tha t
includ e basi c financia l
informatio n abou t
corporation s an d othe r
institution s tha t  issu e
debt .  Moody s may b e bes t
known fo r  thei r  bon d
rating s service .

Unti l  a  fe w year s ago ,
Moodys use d outsid e firm s
fo r  photocompositio n an d
printin g services .  When
the y decide d t o creat e a n
onlin e database ,  the y ha d
t o re-ke y substantia l
portion s o f  th e dat a
becaus e th e onl y machine -
readabl e versio n o f  th e
book s wer e photocompositio n
tape s embedde d wit h
photocom p code s tha t  wer e
so numerou s tha t  i t  wa s
cheape r  an d mor e effectiv e
t o reke y tha n t o attemp t  t o
stri p ou t  th e codes ,
reforma t  th e data ,  an d ad d
fiel d tags .

Moodys retaine d a  system s
develope r  t o desig n a
complet e in-hous e syste m
tha t  no w hold s al l
editoria l  wor k i n a
generic-code d system -
independen t  database .  Thi s
dat a i s th e processe d a s
describe d i n th e mode l  t o
produc e a  tap e o r
transmissio n fo r  th e
photocompositio n system ,  a
tap e o r  transmissio n i n th e
forma t  require d b y on e o r
more onlin e vendors ,  a s
wel l  a s on-deman d outpu t  t o
produc e a  prototyp e o f  a
new publicatio n o r
database .

These technolog y trends ,
combine d wit h th e
investmen t  capita l  o f  th e
larg e acquisitiv e
informatio n companie s lik e

Internationa l  Thomson ,
Bonnie r  Group ,  an d Maxwel l
Communications ,  ar e
disruptin g th e traditiona l
chai n o f  distributio n (Se e
Appendi x 2) .  Fo r  example ,
CD-ROM technolog y create d a
storag e mediu m tha t  allow s
databas e publisher s t o
bypas s onlin e services .
Specifically ,  successfu l
databas e publisher s lik e
KOMPASS/U.K.,  Hoppenstedt ,
and UMI/Dat a Courie r  hav e
repackage d thei r  ASCI I
database s b y storin g the m
on a  CD-ROM an d deliverin g
softwar e tha t  enable s
customer s t o searc h an d
retriev e informatio n usin g
persona l  computers .

CD-ROM als o prove d t o b e a n
attractiv e mediu m fo r
micrographi c publishers .
Storin g scanne d pag e image s
on CD-ROM allow s Disclosur e
t o delive r  actua l  copie s o f
th e origina l  document s t o
customers ,  includin g
pictures ,  charts ,  map s an d
othe r  graphics ,  whil e ful l
tex t  version s lik e thos e
provide d t o onlin e
services ,  wit h fe w
exceptions ,  onl y includ e
ASCII  character s i n th e
article .

These product s ar e usuall y
sol d o n a  fla t  subscriptio n
basis ,  whic h allow s
subscriber s unlimite d
acces s withou t  th e variabl e
cos t  o f  hourl y acces s
charge s tha t  ar e common t o
most  onlin e vendors .

CD-ROM ha s als o spawne d a
new generatio n o f  "onlin e
services "  ar e repackagin g
multipl e database s an d
deliverin g the m t o
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customer s o n CD-ROM (Se e
Appendi x 5) .
The Publishin g Mode l

Competitio n fo r  contro l  o f
th e custome r  relationshi p
has intensified ,  an d CD-ROM
hold s th e potentia l  t o
creat e a  ne w informatio n
publishin g mode l  (Se e
Appendi x 7) .

o Th e databas e publishe r
wil l  us e it s ow n CD-ROM
produc t  fo r  sal e i n it s
primar y marke t  (usuall y
wit h dat a o r  capabilitie s
tha t  provid e clea r
differentiatio n fro m
downstrea m distributio n
channels) .

o Th e publishe r  may hav e
it s ow n limite d onlin e
servic e t o updat e
informatio n o n th e CD-ROM,
and

o Commercia l  onlin e
service s wil l  b e use d t o
get  a t  occasiona l  customer s
and secondar y market s

Publisher s wil l  continu e t o
distribut e printe d
publications .  Fo r  mos t
thi s mediu m wil l  continu e
t o b e th e larges t  par t  o f
thei r  business .  I t  wil l  b e
enhance d b y system s lik e
Donnelley's ,  whic h wil l
allo w customize d "on -
demand"  printe d
publication s t o b e produce d
at  cost s tha t  ar e lo w
enoug h t o mak e publication s
fo r  ver y smal l  targete d
marke t  segment s financiall y
viable .

Meanwhile ,  electroni c
distributio n wil l  continu e
t o grow ,  an d publisher s
wil l  licens e thei r  work s t o

larg e onlin e distributio n
services .  Many publisher s
wil l  als o distribut e
informatio n o n CD-ROM.
They migh t  sen d ou t  a  ne w
CD monthly ,  bu t  th e
informatio n o n th e dis c
migh t  nee d t o b e
supplemente d wit h mor e
curren t  information .  Fo r
thi s purpose ,  publisher s
may develo p thei r  ow n
onlin e service s throug h
telecommunication s line s o r
broadcas t  distribution .
Broadcas t  system s woul d
distribut e th e entir e up -
dat e t o a  powerfu l  persona l
computer .  Example s o f
broadcas t  technolog y
includ e FM-Sideban d an d
satellit e distribution .

Anothe r  technologica l
trend—substantia l  gain s i n
compute r  processin g
capabilitie s a t
increasingl y lowe r  costs —
i s als o contributin g t o th e
breakdow n i n th e vertica l
distributio n system .
Singl e organization s ar e
takin g th e so-calle d "tap e
lease "  on e ste p further .
For  many years ,  databas e
publisher s hav e "leased "  a
copy o f  th e tap e tha t  the y
send t o online^vendor s t o
larg e companie s fo r  in -
hous e use .  I n th e past ,
thes e companie s simpl y
batch-sorte d th e
informatio n b y subjec t  are a
and produce d printe d
curren t  awarenes s
bibliographie s o r  alertin g
service s fo r  employees .
Today ,  however ,  cheape r
compute r  power ,  an d th e
increase d availabilit y  o f
text-retrieva l  software ,
enabl e a  growin g numbe r  o f
companie s t o buil d
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sophisticate d onlin e
service s o f  thei r  own .

At  Bellcor e (Bel l
Communication s Research) ,
th e Bellcor e Informatio n
Researc h Cente r  (IRC )  ha s
license d severa l  commercia l
databases ,  includin g
ABI/Infor m ( a bibliographi c
busines s database )  an d Th e
Computer  Databas e (a n
abstrac t  an d inde x databas e
coverin g th e compute r
industry )  an d mad e the m
availabl e o n a n in-hous e
onlin e servic e calle d
TELARIS.  TELARI S serve s
al l  o f  th e regiona l  Bel l
Operatin g Companie s (RBOCs)
on thei r  ow n privat e onlin e
servic e (Se e Appendi x 6) .

Bellcor e i s th e researc h
ar m o f  th e operatin g
companie s an d itsel f
employ s ove r  10,00 0
employees .  I t  wa s forme d
by dividin g Bel l  Labs ,  a
portio n o f  whic h AT&T wa s
allowe d t o retain .  Th e IR C
als o produce s it s ow n
database ,  whic h cover s th e
telecommunication s
industry .  Thi s syste m
serve s ove r  100,00 0
marketin g an d researc h
manager s i n th e RBOCs.  Th e
onlin e syste m i s base d o n
license d tex t  retrieva l
softwar e an d ha s tw o use r
modes—one a n easy-to-us e
menu-drive n mode ,  an d th e
othe r  a  mor e powerfu l
command-drive n mode .  Th e
latte r  i s use d b y th e IRC' s
staf f  o f  2 0 researchers ,
and b y th e RBOCs'  corporat e
libraries .

System s lik e thes e allo w
databas e producer s t o serv e
majo r  use r  group s directly ,
but  thi s effor t  typicall y

require s a  mor e substantia l
sale s an d custome r  servic e
effort .  Th e cost /
performanc e gain s i n
computer s an d peripheral s
continu e a t  a  rapi d pace ,
and no w academi c
institution s hav e hardwar e
and network s tha t  ca n
accommodat e A& I  database s
online .

Today' s Competitiv e
Environmen t

These technologica l  trend s
shap e th e curren t
opportunitie s an d it s
competitiv e environment .
The mode l  fo r  successfu l
secondar y database s
publisher s wil l  includ e
multipl e distributio n medi a
tha t  ar e chose n base d o n
th e attractivenes s o f
marke t  segments ,  an d th e
cos t  o f  gettin g shar e i n
thos e segments .  Primar y
publisher s wil l  becom e
significan t  factor s i n th e
so-calle d "archival "  o r
"secondary "  markets .
ADONIS i s a  reality ,  eve n
i f  it s commercia l  succes s
i s no t  ye t  proven .

Anothe r  characteristi c o f
today' s competitiv e
environmen t
shoul d als o b e apparent :
The line s tha t  separate d
micrographi c publisher s
fro m databas e publisher s
and onlin e service s ar e al l
but  gone ,  e.g. ,  i t  i s  no w
economicall y feasibl e fo r
full-tex t  micrographi c
publisher s t o produc e ASCI I
and raste r  scanne d imag e
databases .  Thi s make s th e
competitiv e environmen t
more complex .  Ther e no w
seem t o b e a t  leas t  fiv e
classe s o f  competitor s
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engage d i n Thi s ha s
create d intens e competitio n
fo r  acces s t o th e leve l  o f
distributio n closes t  t o th e
custome r  an d competitio n
fo r  th e custome r

relationshi p itself .  Some
of  th e mor e importan t
competitor s an d
distributio n channel s
include :

Traditiona l
Onlin e

Data-Sta r
Dialo g
GENIOS
Pergamon Financia l

Integrate d
Onlin e

Dow Jone s
ICC
Mead Dat a Centra l
Reuter s
Thomson Financia l

Emergin g
Online/C D

Silve r  Platte r
Lotu s
Burea u va n Dij k

Traditiona l  Onlin e
Distributor s

The majo r  onlin e host s
continu e t o b e significan t
factor s i n th e marke t  a s
the y ASCI I  ful l  tex t
material s directl y fro m
primar y publisher s
(publishers ,  governmen t
agencies ,  etc. )  an d licens e
database s fro m secondar y
(A&I )  databas e publisher s
lik e Predicasts ,  wh o als o
licens e full-tex t  thei r
dat a fro m primar y
publishers .  I n som e case s
th e host s competitiv e
potentia l  ha s bee n
increase d b y industr y

A&I  Databas e
Publisher s

Predicast s
IA C
UMI/Dat a Courie r

Integrate d
CD-ROM

Disclosur e
Hoppensted t
KOMPASS
Moodys

Gateway/Kios k

Telebase/Aristotl e
Minite l

consolidation ,  e.g.- ,  DIALO G
i s no w owne d b y Knight -
Ridder ,  a  primar y
publisher ,  wh o als o
develope d th e VU/TEX T full -
tex t  newspape r  service ,  an d
Knight-Ridde r  Financia l
Informatio n Services .
Data-Sta r  i s owne d b y
TeleColumbus ,  whic h ha s
forme d a  join t  ventur e wit h
CompuServe t o marke t  an d
develo p conten t  fo r  th e
Europea n market .  Althoug h
TeleColumbu s ha s reduce d
thei r  direc t  participatio n
i n th e ventur e durin g 1991 ,
th e relationshi p continues .

Asid e fro m th e obviou s
technologica l  difference s
betwee n micropublishin g an d
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CD-ROM,  compare d t o onlin e
distribution ,  th e marketin g
and sale s practice s o f  th e
businesse s diffe r
substantially .  Onlin e
service s ar e usuall y sol d
on a  pay-as-you-g o basis ;
typicall y hourl y charge s
and charge s fo r  output .
Thi s make s i t  difficul t  t o
sel l  throug h a  commissione d
fiel d sale s force ,  an d i t
require s constan t  "re -
selling "  t o buil d usage .
Thi s ongoin g sellin g effor t
take s th e for m o f  trainin g
and othe r  custome r  suppor t
activities .  Micrographic s
publisher s an d CD-ROM
publisher s hav e a  busines s
and pricin g structur e tha t
easil y support s aggressiv e
fiel d sale s tactics .

Integrate d Databas e
Publishing :  Onlin e

"Integrate d Online "  refer s
t o databas e publisher s wh o
hav e integrate d th e
function s o f  databas e
publishin g an d onlin e
distributio n b y operatin g
thei r  ow n onlin e services .
IC C ha s ha d thei r  ow n
Viewdat a servic e fo r  many
years ,  an d the y recentl y
develope d a n ASCI I  tex t
retrieva l  system ,  usin g
BRS/Searc h software ,  t o
accommodat e thei r  full-tex t
brokerag e hous e reports .
(See Appendi x 4 )

Othe r  organization s lik e
Mead Dat a Centra l  an d
Reuter s Publishin g entere d
th e marke t  a s "integrated "
service s (developin g an d
ownin g thei r  content )  an d
license d third-part y
database s a s the y grew .

Investext ,  owne d b y
Internationa l  Thomso n i s o f
particula r  interest .  The y
hav e provide d onlin e acces s
t o thei r  full-tex t  Wal l
Stree t  researc h report s fo r
many years ,  an d the y hav e
license d thei r  dat a t o th e
traditiona l  onlin e
services .  Recently ,  the y
hav e expande d thei r  onlin e
activitie s b y introducin g
CORIS,  an d onlin e servic e
base d o n relationa l
databas e software .  CORI S
include s informatio n
license d fro m thir d
parties—competin g eve n
more directl y wit h onlin e
services ,  althoug h the y
clai m t o b e targetin g end -
users .  Initia l  report s
indicat e difficultie s i n
achievin g marke t
penetration .  Th e servic e
was formall y introduce d i n
1991 i n th e depth s o f  th e
recessio n i n worldwid e
busines s informatio n
markets .

Emergin g CD/Onlin e Host s

Some relativel y ne w player s
ar e variation s o f  existin g
industr y participants .
Burea u va n Dij k an d Lotu s
Informatio n Service s
licens e database s fro m
databas e publisher s fo r
distributio n o n CD-ROM.
Lotu s Developmen t
Corporatio n create d th e
Lotu s Informatio n Service s
Divisio n t o distribut e
busines s an d financia l
database s o n CD-ROM.
Considerin g th e
distributio n structur e o f
th e databas e publishin g
industry ,  thi s i s n o
differen t  fro m onlin e host s
licensin g database s fo r
distributio n t o thei r
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customers .  Th e primar y
differenc e i s tha t  onlin e
service s usuall y charg e o n
a pay-as-you-g o basis ;  CD-
ROM host s charg e a  fla t
subscriptio n price .

Becaus e o f  th e apparen t
succes s o f  CD-ROM,  som e
onlin e host s ar e
experimentin g wit h fla t  fe e
pricing .  Some larg e onlin e
host s hav e offere d suc h
arrangement s t o larg e user s
on a  confidentia l  basis .

Integrate d Databas e
Publishing :  CD-ROM

As discusse d above ,  CD-ROM
has provide d a n opportunit y
fo r  databas e publisher s t o
sel l  directl y t o customers .
CD-ROM als o share s many o f
th e characteristic s o f
microfilm :  i t  provide s a
stable ,  relativel y low -
cost ,  distributio n mediu m
tha t  ca n b e sol d o n a
subscriptio n basis .

Hoppenstedt ,  KOMPASS U.K. ,
UMI/Dat a Courier ,  an d
other s ar e movin g rapidl y
t o consolidat e thei r
position s i n thei r  primar y
markets ,  whic h pit s the m
agains t  onlin e services ,
th e emergin g onlin e an d CD-
ROM distributors ,  an d eac h
other .  (Se e Appendi x 3) .

The competitio n i s a t  tw o
levels :  Th e firs t  leve l  i s
competitio n base d o n
content—genera l  busines s
information ,  compan y
information ,  o r  othe r
subjec t  areas .  Th e secon d
leve l  i s  th e competitio n
fo r  th e "platform, "  whic h
include s hardwar e an d
software .  Th e
intermediary/librar y marke t

wil l  no t  suppor t  a n
infinit e numbe r  o f
dedicate d persona l
computer s wit h uniqu e
hardwar e an d softwar e
configurations .  Al l  o f  th e
competitor s are ,  therefore ,
engage d i n a  marke t
penetratio n rac e t o ge t  a t
leas t  on e syste m installe d
i n a s many librarie s a s
possible .  Later ,  the y wil l
be abl e t o sel l  additiona l
subscriptio n
products/database s tha t  us e
th e sam e platfor m t o th e
same custome r  group .  A s
tim e passes ,  however ,  i t  i s
becomin g increasingl y
difficul t  t o sel l  a  ne w CD-
ROM "platform "  t o librarie s
tha t  alread y support s tw o
or  thre e differin g
platforms ,  e.g. ,  Burea u va n
Dijk/FAME ,  Silve r  Platter ,
Disclosure .

A&I  Databas e Publisher s

Finally ,  traditiona l
databas e publisher s lik e
IA C an d Predicast s ar e
addin g ASCI I  ful l  tex t  t o
thei r  A& I  databas e
offerings .  Th e increasin g
use o f  electroni c
publishin g system s b y
primar y publisher s mean s
tha t  informatio n develope d
fo r  prin t  medi a i s mor e
readil y availabl e fo r
distributio n i n electroni c
form .  I t  i s  n o longe r
necessar y t o sca n o r  re-ke y
informatio n fro m th e prin t
medium.

Thi s help s th e traditiona l
A&I  publishers ,  bu t  i t  als o
may increas e th e tensio n
wit h primar y publishers ;
particularl y publisher s wh o
ar e larg e enoug h t o b e
tempte d t o creat e thei r  ow n
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full-tex t  "databases "  o f
thei r  ow n publications .
For  th e tim e bein g th e
busines s A&I  publisher s ar e
somewhat  insulate d fro m
rea l  competitio n i n thi s
for m becaus e th e coverag e
of  thei r  databas e include s
thousand s o f  journals ,
datin g bac k twent y year s o r
more.  Th e pressur e i s mor e
likel y t o com e fro m right s
and permission s conflict s
and litigation .

III .  INDUSTRY PRACTICES

Wit h thi s background ,  le t
us examin e th e industry' s
peculia r  lega l  problems .
Lega l  issue s com e u p a t
ever y poin t  i n th e databas e
publishin g process ,  an d i t
i s  difficul t  t o discus s
onl y th e intellectua l
propert y issues .  Perhap s
th e bes t  startin g poin t  i s
th e contractua l
relationship s betwee n
databas e publishers ,  onlin e
service s an d users .

Contractua l  Practice s

Many commentator s hav e
decrie d th e electroni c
informatio n industry' s
relianc e o n writte n
contracts ,  an d th e common
conclusio n i s tha t
uncertaintie s regardin g
existin g copyrigh t  law s ar e
th e cause .  A  bette r
explanatio n migh t  b e foun d
i n lookin g a t  th e natur e o f
th e transaction—thi s i s
not  th e simpl e sal e o f  a
book o r  magazine .  On th e
contrary ,  afte r  reviewin g
th e industr y background ,  i t
shoul d b e apparen t  tha t

intellectua l  propert y
consideration s ar e onl y on e
set  o f  issue s tha t  mus t  b e
considere d i n thi s comple x
distributio n environment .
Whil e many commentator s
refe r  t o agreement s betwee n
a databas e publishe r  an d a n
onlin e servic e a s a
"databas e license, "  I
prefe r  "databas e
distributio n agreement "
becaus e s o many busines s
issue s ar e covere d b y thes e
agreements .

Nevertheless ,  let' s  begi n
by discussin g th e wor d
"license. "  Th e concep t  o f
a licens e developed ,  unde r
common law ,  fro m grantin g a
righ t  t o us e rea l  estat e
withou t  passin g title —
leasin g o r  rentin g lan d an d
buildings .  Today ,  then ,  a
databas e publishe r  use s a
writte n agreemen t  t o ensur e
tha t  th e onlin e servic e
(an d th e users )  understan d
tha t  limite d right s ar e
granted :  limite d right s t o
use th e database ,  limite d
right s t o extrac t
informatio n fro m it ;  bot h
fo r  a  specifi c  perio d o f
time .  N o sal e o f  th e
property—th e database—i s
intended .

What  ar e som e o f  th e othe r
reason s fo r  th e practic e o f
usin g databas e distributio n
agreements ? Let' s  tak e a
loo k a t  allocatio n o f  ris k
and royalties ;  then ,  w e ca n
conside r  th e intellectua l
propert y issues .

Allocatio n o f  Ris k

Jus t  a s th e databas e
publishe r  ha s a  stron g
interes t  i n grantin g onl y
specifi c rights ,  th e onlin e
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servic e ha s a  stron g
interes t  i n bein g sur e tha t
liabilit y  for̂ infringement ,
errors ,  inaccuracy ,  o r
misrepresentatio n i s
clearl y allocated .  I f  th e
databas e publishe r  make s a
mistake ,  th e onlin e servic e
usuall y want s a  specifi c
statemen t  tha t  th e
publishe r  i s liabl e fo r
tha t  mistake .

As us e o f  electroni c
informatio n grows ,  dispute s
and litigatio n gro w wit h
it .  User s o f  informatio n
have attempte d t o hol d
databas e publisher s an d
onlin e service s liabl e fo r
inaccurate ,  incomplete ,  o r
misleadin g information .  S o
far ,  mos t  court s hav e
handle d thes e case s simpl y
as a n extensio n o f  th e lon g
lin e o f  case s tha t  hav e
been brough t  agains t  prin t
publishers .  Excep t  i n
case s involvin g bodil y
injur y o r  libel ,  court s
have bee n reluctan t  t o
allo w plaintiff s t o recove r
fo r  damage s base d o n
relianc e o n informatio n
fro m a  specifi c
publication .  Court s ar e
concerne d tha t  suc h broa d
generalize d liabilit y  woul d
inhibi t  fre e speec h an d
transfe r  o f  information .
Basically ,  court s hav e sai d
tha t  reader s o r  user s wh o
ar e makin g importan t
decision s ar e i n th e bes t
positio n t o determin e ho w
many source s the y shoul d
consul t  befor e makin g thei r
decision .  Th e decisio n t o
go beyon d th e abstrac t  t o
th e ful l  tex t  o f  a
scientifi c  article ,  th e
decisio n t o loo k a t
additiona l  articles ,  th e
decisio n t o confir m pricin g

or  financia l  informatio n
receive d fro m a  new s fee d
or  compile d database ;  thes e
ar e al l  decision s tha t
shoul d b e base d o n th e
importanc e o f  th e questio n
at  hand—decision s bes t
made b y th e user .

Nevertheless ,  onlin e
service s wil l  usuall y see k
specifi c representations ,
e.g. ,  tha t  th e databas e
does no t  infring e o n th e
copyrigh t  o f  an y thir d
party ;  an d th e servic e wil l
seek warranties—statement s
tha t  offe r  t o guarante e
tha t  th e representation s
ar e true .  Further ,  th e
onlin e servic e wil l  usuall y
seek indemnificatio n i n
cas e an y lega l  actio n
covere d b y th e warrantie s
i s brough t  agains t  th e
onlin e service .  A n
indemnificatio n claus e
usuall y state s promise s
tha t  th e databas e publishe r
wil l  defen d an y suc h
lawsuit ,  pa y al l  th e cost s
of  tha t  defense ,  an d pa y
th e damages ,  i f  an y ar e
awarded .

I n retur n fo r  givin g
warrantie s an d
indemnification ,  th e
databas e publishe r  wil l
ofte n as k fo r  certai n
limitation s o n remedie s o r
damages tha t  reflec t  th e
natur e o f  th e economi c
bargain .  Tha t  is ,
distributio n o f  th e
databas e wit h unlimite d
liabilit y  woul d mean tha t
th e pric e t o th e use r  migh t
be substantiall y  higher .
Typically ,  thes e
limitation s attemp t  t o
specif y a  remed y fo r  error s
i n th e database ,  e.g. ,  "Th e
onlin e servic e an d it s
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user s agre e tha t  th e sol e
remedy fo r  error s o r
omission s i n th e databas e
wil l  b e correctio n o f  th e
error ,  o r  retur n o f  th e
money pai d fo r  th e search .
I n n o even t  shal l  th e
liabilit y  fo r  an y damage s
excee d 10,OOOECU. "  Ho w
coul d al l  thi s b e
accomplishe d withou t  a
writte n agreement ? Ho w
coul d th e onlin e servic e
agre e tha t  user s wil l  b e
bound b y a  promis e mad e i n
th e databas e distributio n
agreement ,  withou t  askin g
th e use r  t o sig n a
subscriptio n agreement ?

Royaltie s

A databas e publishe r
usuall y receive s a  royalty ,
whic h i s som e portio n o f
th e pric e pai d b y th e user .
The method s fo r  calculatin g
royaltie s hav e varie d
widel y ove r  time ,  an d
dependin g o n th e natur e o f
th e informatio n use d an d
dependin g o n changin g
compute r  technolog y (faste r
mainfram e computer s an d
cheape r  storag e media) .
Some service s tha t  carrie d
primaril y numeri c
information—economi c an d
financia l  data—ha d
separat e charge s fo r  us e o f
th e computer s centra l
processin g uni t  (CPU) .
Seemingl y simpl e screenin g
request s coul d plac e heav y
demands o n th e CPU,  an d
other s migh t  requir e onl y
second s o f  actua l
processing .

I n thi s comple x busines s
environment ,  terminolog y i s
critical .  I f  a  royalt y i s
t o b e 3 5 ECU pe r  hour ,  wha t
i s a n hour ? I s i t

calculate d t o th e neares t
one-hundredt h o f  a n hour ,
or  th e neares t  hour ? One
easil y se e tha t  th e
difference ,  calculate d ove r
thousand s o f  hours ,  coul d
be substantial .  Othe r
definition s tha t  coul d
caus e disagreement s i n
calculatio n o f  royalt y
(dependin g o n th e formula )
migh t  include ;  "search, "
"display, "  "off-lin e
print, "  download" ,
"databas e record" ,
"profile" ,  an d "batc h
search. "

A writte n agreemen t  create s
definition s tha t  bot h
partie s ca n agre e o n i n
advance ,  and ,  b y doin g so ,
minimize s th e
chanc e o f  disputes .  Th e
proble m fo r  th e industr y i s
tha t  ther e i s n o standar d
contract .  Publisher s an d
user s mus t  dea l  wit h a
comple x se t  o f  writte n
documents ,  wit h varyin g
condition s an d
restrictions .  Surely ,  thi s
represent s a n obstacl e t o
continue d growt h o f  th e
industry .  Th e distributio n
of  database s (lik e
software) ,  work s o f
intellectua l  property ,  i s
simpl y mor e comple x tha t
distributio n o f  a  boo k o r
magazine .  Th e law s an d
cour t  decision s base d o n
thos e law s stil l  leav e
question s unanswered .

The electroni c informatio n
industr y i s beginnin g t o
seek solution s t o thes e
problems .  Some argu e tha t
onlin e service s tha t  ar e
designe d fo r  us e b y
million s o f  peopl e ca n no t
bear  th e burde n o f  million s
of  signe d subscriptio n
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agreements .  Ar e the y
right ? Million s o f
subscriber s t o popula r
magazine s sig n subscriptio n
card s t o giv e th e publishe r
writte n authorit y t o bil l
them.  I n th e absenc e o f
writte n agreements ,  ar e so -
calle d "shrink-wra p
licenses "  binding ? Thes e
document s ar e simpl y
unsigne d contracts ,
distribute d in ,  o r  o n th e
fac e of ,  softwar e
packaging .  Database s
distribute d o n CD-ROM ar e
likel y t o us e simila r
license s a s the y ar e
distribute d i n retai l
stores .

Onlin e service s us e a n
electroni c versio n o f  th e
shrink-wra p license .  On
scree n message s flas h
copyrigh t  an d trademar k
notices ,  alon g wit h
disclaimer s an d othe r
restriction s an d
conditions .  Th e use r  i s
directe d t o procee d n o
furthe r  unles s h e o r  sh e
agree s t o abid e b y th e
unsigne d electroni c
agreement .  I s a  contrac t
created ,  o r  i s thi s wishfu l
thinkin g o n th e par t  o f  th e
databas e publisher s an d
onlin e services ? Thes e ar e
some o f  th e question s tha t
tim e and ,  unfortunately ,
lawsuit s wil l  resolve .
Perhap s thi s situatio n i s
not  b e s o differen t  fro m
th e comin g o f  th e radio ,
th e cinema ,  television ,  an d
th e vide o cassett e
recorder .  Copyrigh t  la w
state s genera l  flexibl e
principles ,  an d court s
appl y th e principle s t o
specifi c  situations ,  thu s
providin g guidanc e fo r
others .  I s thi s no t  ho w

th e syste m i s designe d t o
work i n mos t  countries ?
Onl y tim e wil l  tell .

Righ t  t o contrac t

Most  countrie s recogniz e
th e righ t  o f  partie s t o
creat e a  contrac t  tha t  set s
out  specifi c  condition s an d
limitation s t o th e us e o f
information .  Wher e thes e
contract s ar e overl y
restrictive ,  however ,  th e
contract s may violat e
publi c policy .  Th e
doctrin e o f  "copyrigh t
misuse "  i s on e exampl e o f
th e rational e court s migh t
use t o se t  asid e
unreasonabl y restrictiv e
agreements .

Copyrigh t  misus e i s relate d
t o th e mor e wel l
establishe d doctrin e o f
paten t  misuse ,  whic h i s
used a s a  defens e i n a
paten t  infringemen t  action .
Essentially ,  th e accuse d
infringe r  say s tha t  th e
owner  o f  th e paten t
attempte d t o exten d th e
paten t  beyon d th e scop e o f
th e paten t  gran t  wit h
anticompetitiv e effect .
Similarly ,  whe n th e
exercis e o f  copyrigh t
right s result s i n
anticompetitiv e behavior ,
court s wil l  loo k closel y t o
see i f  unreasonabl y extend s
th e scop e o f  th e copyright ,
or  use s tie s acces s t o th e
copyrighte d wor k t o th e
purchas e o f  som e othe r
produc t  o r  service .  Fo r
example ,  i f  a  softwar e
company sol d a  popula r
spreadshee t  progra m fo r
persona l  computer s an d
insiste d tha t  an y buye r
agre e t o refrai n fro m
developin g a  spreadshee t
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program ,  a  cour t  migh t  fin d
tha t  t o b e copyrigh t
misuse .

Codes o f  Conduc t

Some organization s hav e
attempte d t o develo p code s
of  conduc t  tha t  encourag e
sharin g o f  certai n usag e
information ,  whil e
protectin g th e right s o f
users .  Thi s topi c raise s
privac y issues ,  whic h ar e
t o b e discusse d b y anothe r
speake r  i n th e lectur e
series .  Here ,  I  woul d onl y
poin t  ou t  tha t  polic y
maker s an d industr y
participant s mus t  exercis e
caution .  Some industr y
participant s cas t
deliberatel y cas t  th e
debat e i n th e privac y
framewor k t o protec t  thei r
own proprietar y interests .

I f  yo u wer e a n onlin e
servic e o r
telecommunication s gatewa y
at  th e leve l  o f
distributio n closes t  t o th e
customer ,  yo u migh t  fin d
user  identit y informatio n
t o b e a n extremel y valuabl e
asset .  Th e knowledg e o f
aggregate d usag e pattern s
and preference s i s itsel f  a
valuabl e commodit y i n th e
televisio n an d radi o
broadcas t  industries .

A ke y distinctio n i n th e
privac y debat e i s th e
desir e o f  th e use r  o f
informatio n regardin g
privacy .  On th e on e hand ,
one ca n ac t  fo r  al l  user s
by sayin g n o informatio n
may b e gathere d o r
transferred .  On th e othe r
hand ,  on e ca n allo w user s
t o ac t  fo r  themselve s b y
requirin g electroni c

informatio n service s t o
allo w user s t o "op t  out, "
t o specif y a t  th e tim e the y
subscrib e tha t  thei r  name ,
address ,  an d usag e
informatio n b e kep t
confidential .  Fo r  example ,
thi s privac y optio n woul d
preven t  a n informatio n
servic e fro m sellin g th e
user' s  name a s a  par t  o f  a
mailin g lis t  o f  electroni c
informatio n users .  Heate d
debat e i s ragin g i n Europ e
and Nort h America ,  an d th e
outcom e i s unclear .

IV .  INTELLECTUA L PROPERTY
ISSUES

The Gree n Pape r

Certainly ,  publisher s ar e
drive n t o protec t  thei r
intellectua l  property ,
whethe r  i n prin t  o r
electroni c form .  Th e th e
uncertaintie s o f  nationa l
copyrigh t  laws ,  eas e o f
piracy ,  an d internationa l
electroni c distributio n al l
threate n th e growt h an d
stabilit y  o f  th e electroni c
informatio n industry .

I n 1988 ,  th e Commissio n o f
th e Europea n Communitie s
publishe d th e "Gree n Pape r
on Copyrigh t  an d th e
Challeng e o f  Technolog y -
Copyrigh t  Issue s Requirin g
Immediat e Action. "  Chapte r
6:  Dat a Base s examine s som e
of  th e critica l  copyrigh t
issue s tha t  affec t
electroni c distributio n o f
information .

Let  me begi n b y sayin g tha t
th e ter m "dat a base "  ca n b e
misleading ;  s o muc h s o tha t
th e Commission' s
questionnaire ,  sen t  t o
delegation s invite d t o a
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Hearin g o n Database s i n
1990,  bega n b y asking ,
"What  d o yo u understan d b y
th e ter m 'dat a base'? "
Perhap s th e Chapte r  shoul d
have bee n entitle d
"Electroni c Information "  t o
make i t  clea r  tha t  th e
issu e i s informatio n tha t
i s lik e an y othe r
information ,  bu t  fo r  it s
electroni c for m an d th e
mediu m use d fo r  delivery .

Many commentator s assum e
tha t  al l  dat a base s ar e
"compilations "  fo r
copyrigh t  purposes .
Compilation s generall y
select ,  coordinat e o r
arrang e preexistin g works ,
facts ,  o r  data .
Compilation s exis t  i n
writte n for m an d i n
electroni c form .  No t  al l
database s ar e compilations .
The exampl e w e use d durin g
a spirite d discussio n a t
th e Hearin g i s a s follows :
I f  Thoma s Man n ha d
publishe d "Deat h i n Venice "
first ,  once ,  an d onl y i n
electroni c form ,  an d i f
reader s signe d o n t o a n
electroni c informatio n
servic e an d chos e "Deat h i n
Venice "  fro m a  menu o f
"dat a bases" ,  Mann' s wor k
woul d hav e bee n a n origina l
work o f  authorship ,  mor e
specifically ,  a  "literar y
work "  unde r  nationa l
copyrigh t  laws ,  an d unde r
th e Bern e Convention .
Mann' s nove l  i s  on e typ e o f
literar y work ,  compilation s
ar e anothe r  typ e o f
literar y work .

Why i s thi s distinctio n
important ? Afte r  all ,
novel s an d compilation s ar e
entitle d t o copyrigh t
protection .  Th e

distinctio n i s importan t
becaus e compilation s
receiv e copyrigh t
protectio n fo r  thei r
compilatio n aspects ;  th e
selection ,  coordinatio n o r
arrangemen t  o f  information -
-no t  fo r  th e informatio n
itself .  T o th e exten t  a n
infringe r  i s prohibite d
fro m takin g th e underlyin g
information ,  i t  ca n onl y b e
an indirec t  consequenc e o f
protectin g th e compilatio n
aspects ,  no t  protectio n fo r
tha t  underlyin g
information .

Conside r  thi s example .  I f
you studie d million s o f
pages o f  historica l
document s t o compil e
informatio n abou t  left -
hande d generals ,  many
court s wil l  preven t  a n
infringe r  fro m copyin g th e
compile d informatio n fro m
your  work .  The y d o s o o n
th e rational e tha t  i t  i s
impossibl e t o tak e
substantia l  portion s o f
your  wor k withou t  takin g
th e compilatio n aspects .
They d o no t  protec t  th e
underlyin g information ;
tha t  is ,  th e infringe r  i s
fre e t o develo p thi s
informatio n fro m hi s ow n
compilatio n efforts .  No t
al l  court s o r  commentator s
agre e wit h thi s rationale .
A recen t  Unite d State s
Supreme Cour t  decision ,
Feis t  v .  Rura l  Telephon e
Co. ,  seemingl y prohibit s
any protectio n o f  th e
underlyin g information ;  bu t
th e decisio n leave s severa l
issue s unresolved ,  an d it s
tes t  may prov e difficul t  t o
apply .

As Chairma n o f  th e
Proprietar y Right s
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Committe e o f  th e
Informatio n Industr y
Association ,  a  U.S .  trad e
association ,  I  participate d
i n th e Commissio n Hearin g
i n Apri l  o f  1990 .  Stev e
Metalitz ,  anothe r  speake r
on thi s Lectur e Serie s
Programme,  als o testified .
Our  writte n testimon y
argue d tha t  unde r  th e Bern e
Convention ,  th e UCC an d
traditiona l  principle s o f
copyrigh t  law ,  i t  i s  clea r
tha t  databases ,  separat e
and apar t  fro m thei r
component s ar e protectibl e
by copyright .

Bern e art .  2(5 )  provides :

"Collection s o f  literar y o r
artisti c work s suc h a s
encyclopedia s an d
anthologie s which ,  b y
reaso n o f  th e selectio n an d
arrangemen t  o f  thei r
contents ,  constitut e
intellectua l  creations ,
shal l  b e protecte d a s such ,
withou t  prejudic e t o th e
copyrigh t  i n eac h o f  th e
work s formin g par t  o f  suc h
collections. "

Thi s mean s tha t  fo r  a
compilatio n o f  literar y an d
artisti c work s i s
protected ,  separat e an d
apar t  fro m an y protectio n
fo r  th e components ,
provide d th e compilatio n
qualifie s a s a n
"intellectua l  creation. "
Increasingl y origina l  work s
ar e firs t  publishe d i n
electroni c form .  A s thi s
becomes common,  th e meanin g
of  th e languag e abov e wil l
become mor e clear :

1)  A n origina l  wor k
may b e publishe d i n prin t
for m o r  electroni c form ,

and o f  cours e th e mediu m i s
irrelevan t  t o th e
protectio n afforde d b y
copyrigh t  law .

2)  A  subsequentl y
publishe d compilatio n may
incorporat e th e origina l
work ,  an d it ,  too ,  may b e
publishe d i n prin t  o r
electroni c form .  I f  th e
compilation ,  "b y reaso n o f
it s selectio n an d
arrangement "  qualifies ,  th e
compilation ,  a s wel l  a s th e
origina l  wor k wil l  b e
entitle d t o protection .

3)  Finally ,  a
compilation ,  publishe d i n
prin t  o r  electroni c form ,
may b e mad e u p o f
preexistin g work s i n th e
publi c domain ,  o r  i t  may
compil e facts ,  dat a o r
othe r  informatio n tha t  ar e
not  eligibl e fo r  copyrigh t
protection .
Thi s compilatio n may stil l
be eligibl e fo r  copyrigh t
protectio n o f  it s
compilatio n aspects —
selection ,  coordination ,  o r
arrangement .  Th e benefit s
of  thi s protectio n may
vary .  Tha t  is ,  copyrigh t
la w wil l  prohibi t  a n
infringe r  fro m copyin g th e
compilatio n an d
republishin g i t  a s a
compilation .  Whethe r
copyrigh t  la w wil l  preven t
an allege d infringe r  fro m
takin g substantia l
portions ,  o r  eve n all ,  o f
th e underlyin g unprotecte d
material ,  depend s o n th e
case .  I f  a  cour t
determine s that ,  th e
copyin g wa s s o substantia l
tha t  i t  amounte d t o takin g
th e compilation ,  som e
indirec t  protectio n may b e
accorde d t o th e underlyin g
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informatio n a s publishe d i n
th e compilation .  N o
protectio n wil l  b e accorde d
t o th e informatio n itself .

The participant s a t  th e
Commissio n Hearin g i n 199 0
were unanimou s i n thei r
opinio n tha t  copyrigh t
principle s shoul d appl y t o
databases .  A n informa l
document ,  "Hearin g o n Apri l
26,  2 7 199 0 o n Copyrigh t
and Database s Conclusions "
was distribute d afte r  th e
Hearing .  Among othe r
conclusions ,  wer e th e
followin g (numbere d
paragraph s selecte d fro m
Conclusion s document) :

3.  Al l  speaker s indicate d
tha t  database s ar e i n thei r
vie w protecte d b y
copyright .  Thi s vie w wa s
share d b y th e
representativ e o f  WIPO.

4.  Copyrigh t  shoul d appl y
t o database s withou t
prejudic e t o th e
applicatio n o f  othe r  form s
of  lega l  protectio n suc h a s
patents ,  unfai r
competition ,  pena l  law ,
contract ,  etc .

5.  A s t o th e
applicabilit y  o f  a n
alternativ e for m o f
protectio n instea d o f
copyrigh t  (neighborin g
righ t  o r  su i  generi s right )
a larg e majorit y o f
participant s rejecte d thi s
approach .

6.  A s t o th e
categorizatio n o f
databases ,  speaker s di d no t
indicat e a  desir e t o limi t
thi s t o "compilations "
give n tha t  som e database s

ar e "literar y works "  i n
thei r  ow n right .

14.  A s regard s th e
restricte d acts ,  ther e wa s
genera l  agreemen t  tha t
classi c copyrigh t
principle s a s lai d dow n i n
th e Bern e Conventio n shoul d
apply .  Thes e restricte d
act s shoul d cover :
displaying ,  in-putting ,
loading ,  transmission ,
storage ,  down-loading .

16.  On th e questio n o f  a
distinctio n betwee n
database s o n CD-ROM an d on -
lin e databases ,  speaker s
advocate d makin g n o
distinction .  I t  wa s fel t
tha t  th e physica l  mediu m o n
whic h th e databas e wa s
store d wa s irrelevan t  t o
thi s issue .

Significan t  beneficia l
conclusion s includ e th e
righ t  t o contract ,  clea r
protectio n fo r  worth y
compilations .  I f  thes e an d
othe r  conclusion s ca n b e
incorporate d int o a
Directiv e fro m th e
Commission ,  Europ e may b e
ahead o f  othe r  region s o f
th e worl d i n term s o f
providin g a  soun d busines s
environmen t  tha t  encourage s
investmen t  i n th e creatio n
of  electroni c informatio n
services .  I t  i s  thi s
investment ,  an d th e
proliferatio n o f  valuabl e
service s tha t  ar e th e goa l
of  th e publi c policie s tha t
provid e th e foundatio n fo r
copyrigh t  laws .

Originalit y

The remainin g difficul t
issu e wil l  b e
"originality. "  Al l  o f  th e
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principle s discusse d above ,
and th e applicatio n o f
thos e principle s wil l  b e
hollo w publi c polic y
victor y i f  th e
internationa l  communit y
create s a  threshol d o f
originalit y tha t  i s s o hig h
tha t  man y work s ar e lef t
out .

I n discussin g originality ,
commentator s ofte n compar e
paten t  la w an d cop y righ t
law .  Paten t  la w require s
novelty—tru e originality .
Copyrigh t  law ,  o n th e othe r
hand ,  require s onl y tha t
degre e o f  creativ e
originalit y t o constitut e
authorship ,  specificall y
th e creatio n o f  a n origina l
work o f  authorship .  Thi s
leve l  o f  originality ,
however ,  i s  usuall y quit e
lo w becaus e th e protectio n
of  copyrigh t  la w i s
limited .  Paten t  la w
protect s th e ide a an d al l
of  it s  applications .
Copyrigh t  la w protect s onl y
th e "expressio n o f  th e
idea. "  Othe r  author s ar e
fre e t o cop y th e idea ,  a s
lon g a s th e expressio n o f
th e ide a i s independentl y
created—no t  copied .
Hence,  i n theory ,  i f  i t
coul d b e prove n tha t  a
secon d autho r  ha d
absolutel y n o acces s t o th e
preexistin g works ,  th e
work s coul d b e ver y
similar .  Logically ,  then ,
most  countrie s se t  th e
threshol d a t  th e leve l
neede d t o demonstrat e "
independen t  creation, "
althoug h th e concept s ar e
expresse d i n man y ways .  A
fe w countries ,  however ,
maintai n a  relativel y hig h
threshol d fo r
"originality" .

Conside r  th e followin g
internationa l  deliberation .
I n Decembe r  o f  1980 ,  th e
Committe e o f  Governmenta l
Expert s o n Copyrigh t
Problem s Arisin g Fro m th e
Use o f  Computer s fo r  Acces s
t o o r  th e Creatio n o f  Work s
met  i n Geneva .  Th e
Committe e wa s jointl y
convene d b y Unesc o an d th e
Worl d Intellectua l  Propert y
Organizatio n (WIPO) .  I n
earl y 1981 ,  the y issue d a
repor t  tha t  stated ,  a t  pag e
4,

III .  COPYRIGHT PROBLEMS
ARISIN G FROM TH E USE OF
COMPUTERS FOR THE STORAGE
AND RETRIEVAL OF PROTECTED
WORKS.

...A s fa r  a s th e subjec t
matte r  o f  protectio n i s
concerne d th e Committe e wa s
unanimou s i n it s approva l
of  th e conclusion s reache d
by th e Workin g Grou p tha t
th e storag e i n a  compute r
of  th e usua l  particular s o f
th e wor k (th e nam e o f
author ,  title ,  publisher ,
yea r  o f  publication ,  etc. -
th e inde x method )  a s suc h
does no t  giv e ris e t o
copyright.. .

...Addressin g th e questio n
of  abstract s th e Committe e
fel t  tha t  determinin g th e
precis e criteri a fo r  thei r
protectio n presente d
considerabl e difficulty .
The Committe e was ,  however ,
of  th e opinio n tha t
originalit y an d creativit y
constitut e th e basi c
element s justifyin g
copyrigh t  protectio n o f
abstracts.. .
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(c )  a n abstrac t  whic h
i s limite d t o a  mer e
enumeratio n o f  idea s an d
fact s expresse d i n th e
origina l  wor k doe s no t  see m
t o for m a  prope r  subjec t
matte r  fo r  copyrigh t
protection.. .

This ,  an d othe r  languag e i n
th e report ,  seeme d t o limi t
th e protectibilit y  o f
indexin g an d so-calle d
"indicative "  abstract s
define d i n IS O 214-197 6
(E) ,  Documentation —
Abstracts for publication
and documentation.

That  mean t  tha t  on e wh o
too k pain s t o creat e a n
indicativ e abstract ,  a s
oppose d t o a n "informative "
abstract ,  i n par t  t o
minimiz e th e dange r  o f
infringin g o n th e origina l
work migh t  en d u p wit h a n
abstrac t  tha t  wa s deeme d t o
lac k th e requisit e
creativit y t o entitl e i t  t o
protection ;  a  classi c
"Catc h 22. "

Experience d commentator s
pointe d ou t  th e proble m t o
th e drafters ,  an d ove r
time ,  a  somewha t  loose r
definition ,  stil l  restin g
on "originalit y  an d
creativity "  emerged .

The debat e abou t
originalit y wil l  b e
particularl y importan t  t o
databas e publisher s wh o
compil e news ,  financial ,
statistical ,  o r  scientifi c
and technica l  databases .  A
threshol d o f  originalit y
tha t  i s to o hig h may
discourag e investmen t  i n
suc h valuabl e resources ,  i n
th e end ,  harmin g user s o f
thes e resources .

WIPO Mode l  La w
Deliberation s an d th e GAAT

The Thir d Sessio n o f  th e
Committe e o f  Expert s o n
Model  Provision s fo r
Legislatio n i n th e Fiel d o f
Copyrigh t
was hel d i n Genev a o n Jul y
2 throug h 13 ,  1990 ,  unde r
th e auspice s o f  th e Worl d
Intellectua l  Propert y
Organizatio n (WIPO) .

The curren t  Draf t  o f  th e
Model  Law ,  i n Chapte r  II ,
Sectio n 4 ,  "Subjec t  Matte r
of  Protection :  Derivativ e
Works an d Collections "
states :

(1 )  Th e followin g shal l
als o b e protecte d a s works :

...(ii )  collection s
of  works ,  o f  expression s o f
folklor e o r  o f  mer e fact s
or  data ,  suc h a s
encyclopedias ,  anthologie s
and dat a base s formed by
the collection and
assembling of contents that
are selected, coordinated
or arranged in such a way
that the resulting work is
original .

The Genera l  Agreemen t  o n
Tariff s an d Trad e (GATT )  i s
attemptin g t o brin g th e
curren t  "round "  o f
negotiation s t o a  close .
Electroni c informatio n
service s ar e caugh t  u p i n a
tens e debat e o n far m
subsidies .

The GATT Trad e Relate d
Aspect s o f  Intellectua l
Propert y Right s (TRIPS )
Agreemen t  wa s t o b e
complete d b y Decembe r  1990 .
The E C an d WIP O
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deliberation s ar e
intellectuall y linke d t o
GATT TRIPS .  I n thes e
internationa l  forums ,
substantia l  difference s
betwee n develope d an d les s
develope d countrie s hav e
emerged .  Overall ,  however ,
th e environmen t  i s
encouraging .  Th e Mode l  La w
wil l  b e publishe d lat e i n
1991,  an d meanwhil e a
Protoco l  t o th e Bern e
conventio n i s likel y t o
reflec t  th e sam e protectio n
accorde d i n th e Mode l  Law .
I t  seem s unlikel y tha t  th e
GATT wil l  b e to o fa r  ou t  o f
step .

I t  appear s tha t  databases ,
includin g compilatio n
databases ,  wil l  b e eligibl e
fo r  copyrigh t  protectio n
throughou t  th e world .

V.  DATABASE DISTRIBUTIO N
POLICIE S I N TH E FUTURE

Despit e th e development s i n
th e Europ e an d th e
internationa l  community ,
th e basi c situatio n i s
unchanged .  Ther e i s
sufficien t  ris k an d
uncertaint y tha t  databas e
distributio n agreement s an d
writte n subscribe r
agreement s ar e stil l  bein g
used .

Copyrigh t  law ,  a s i t  i s
applie d t o electroni c
information ,  i s stil l  unde r
development .  Th e Europea n
Commissio n appear s t o b e
heade d i n th e righ t
direction .  I f  the y ar e
abl e t o articulat e a
doctrin e tha t  provide s th e
appropriat e "thin "
protectio n t o compilations ,
but  allow s incidenta l
indirec t  protectio n o f

fact s whe n tha t  protectio n
i s necessar y t o protec t  th e
compilatio n aspects ,  e.g. ,
i n th e even t  o f  piracy ;
the n th e Europea n
electroni c informatio n
service s industr y may hav e
a distinc t  advantag e ove r
th e res t  o f  th e world .
Worldwide ,  intellectua l
propert y la w an d th e court s
ar e slo w t o understan d
electroni c publishin g an d
compilations ,  a s th e Feis t
decisio n demonstrates .  We
ar e onc e agai n playin g
"catch-up "  t o technology .

Even i f  clea r  copyrigh t
principle s emerge ,  produc t
liabilit y issue s mus t  b e
deal t  with .  Th e validatio n
of  shrink-wra p license s o r
reasonabl e on-scree n
disclaimer s woul d help .
For  now ,  however ,
electroni c informatio n
servic e provider s t o see k
writte n agreement s tha t
specif y restriction s o n us e
and limi t  liability .
These agreement s may b e
simplifie d whe n use d b y
consumer  oriente d services -
-much lik e a  magazin e
subscriber' s subscriptio n
card—but  th e existenc e o f
a writte n agreemen t  remain s
th e bes t  protection .

The sam e wil l  b e tru e o f
CD-ROM products ,  electroni c
informatio n product s tha t
integrat e softwar e an d
data .  Distributio n b y
retai l  store s wil l  mak e i t
difficul t  t o ge t  signe d
agreement s becaus e th e
transactio n require s n o
"orde r  form "  lik e ou r
magazin e subscriptio n
analogy .  I t  i s  likel y tha t
publisher s wil l  rel y o n
shrin k wra p license s i n
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thi s environment ,  an d leav e
i t  t o th e court s t o decid e
on thei r  enforceability .

Databas e publisher s ar e a t
leas t  a s expose d t o pirac y
as softwar e developers ,  an d
thei r  ris k i s probabl y
greater .  One doe s no t  se e
softwar e equippe d wit h a
command t o down-loa d th e
sourc e code .  Th e sourc e
code i s hidden ,  an d may b e
encrypte d t o preven t
copyin g o r  revers e
engineering .  Databas e
products ,  o n th e othe r
hand ,  provid e down-loadin g
capabilit y  a s a  basi c
purpos e o f  providin g
informatio n fo r  users .

As a  practica l  matter ,
however ,  bot h softwar e
publisher s an d databas e
publisher s hav e foun d tha t
copyrigh t  protectio n alon e
i s impractical .  Softwar e
publisher s hav e forme d
alliance s t o pursu e
copyrigh t  pirate s aroun d
th e globe .  Databas e
publisher s wh o us e CD-ROM
may hav e t o d o th e same ,  i f
the y hav e clea r  protectio n
under  copyrigh t  law .
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EXHIBI T 1

PUBLISHING TODAY AND TOMORROW

Autho r

Intermediat e
Databas e

Processin g fo r
Photocompositio n

Printin g

Distributio n
t o Use r

Onlin e
Vendor s

Processin g fo r
machine-readabl e
distributio n

Publisher' s
Onlin e Syste m

CD-ROM

Ni  I
Distributio n
t o Use r
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EXHIBI T 3
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BREAKDOWN I N VERTICAL CHAIN ;
TRADITIONAL MODEL

Databas e Produce r

Onlin e Syste m

Customer

4-
End Use r

BREAKDOWN I N VERTICA L CHAIN :
HOPPENSTEDT MODEL

Hoppensted t

Thir d Part y
Onlin e Service s Compact  Dis c

End Users/Intermediarie s
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EXHIBI T 4

BREAKDOWN I N VERTICAL CHAIN :
IC C MODEL

Intercompan y Comparison s

I
Thir d Part y

Onlin e Service s
ICC

Onlin e Servic e Compact  Dis c

End Users/Intermediarie s
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EXHIBI T 5

BREAKDOWN I N VERTICAL CHAI N
BUREAU VA N DIJ K MODEL

Databas e Produce r

CD-ROM Syste m
FAME

End User/Intermediar y

EXHIBI T 6

BREAKDOWN I N VERTICAL CHAIN :
BELLCORE MODEL

Databas e Produce r Interna l  Dat a

TELARIS

Bellcor e 1 C &  RBOC
Intermediarie s

Bellcor e &  RBOC
End User s
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EXHIBI T 7

BREAKDOWN I N VERTICAL CHAIN :
FUTURE MODEL

Databas e Producer/Publishe r

Prin t  Distributio n

Traditiona l
Format s

\
"On-Demand"
Publication s

Electroni c Distributio n

Third-Part y
Onlin e
Service s

CD-ROM
Database s
or  Subset s

Publisher' s
Own Curren t
Onlin e
Servic e
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ABSTRACT

There is an increasing need for public sector

information expressed by individuals, organizations,

other public sector institutions and within the

framework of international cooperation. With the move

towards electronic filing, public sector information

resources are being re-discovered by the private

sector intending to service these needs. Against the

background of budgetary restraints the public sector

develops its own market interests in its information

resources. These diverging interests call for

comprehensive information policies. In trying to

develop such policies the public sector sees itself

faced with a regulatory environment comprising

copyright, secrecy regulations, privacy and access to

government information regulations, as well as

competition law. The paper analyses the interests

behind these regulations, their impact on the

availability of public sector information and the

problems they create with the change in public sector

information handling from the traditional paper to the

electronic filing environment. The author pleads for a

balanced approach which takes into account the

specific functions of public sector information.

(...) the market will no doubt take care of itself and

the marketing of information services will simply be a

matter of emulation between competitors eager to

work for a better satisfaction of their users"

M.A.Yanez [1]at an AGARD Conference 1981.

1 . THE NEED FOR PUBLIC SECTOR
INFORMATION

Today, after our experiences with de-regulation or

rather re-regulation it is more difficult to share this

reliance. But this prediction, from an excellent paper

which already in 1981 had described most of the

problems which are still with us today, had been made

under reservations. One of the reservations had been

the pursuit of a coherent information policy. This

importance has not changed. The political debate on

the status of telecommunications is slowly calming

down and getting back to technical problems.

Attention shifts again from carriers to contents. There

is an increasing need for information contents. One

source of such contents receives particular attention:

information created, collected, stored, processed and

distributed by government agencies and institutions:

public sector information.
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1.1. THE LEVELS OF INTEREST IN
PUBLIC SECTOR INFORMATION

There is an increasing interest in public sector

information on the individual, institutional, national

and global level [2,3].

1.1.1. INDIVIDUAL LEVEL

Since administration implies less and less face to

face communication, the informational "image" which

the administration uses for its decision making

processes become more and more important. This

importance increases the importance the individual

places on his or her "informational representation".

Beyond this interest in information about oneself,

there is interest, in the context of participative and

egalitarian democracy, in governmental and

administrative procedures, decision making

processes and programs, and the interest in how

other people have been treated.

1.1.2. INSTITUTIONAL LEVEL

There is not only individual but also institutional

dependency on public sector information. As

organizations "discover" the need for strategic

information handling, as "information management" or

"information resource management" extend as

concepts, organizations become more conscious of

their own information inputs to the public sector and of

what they receive in return.

In addition, such organizations, such enterprises,

which, having observed rising information needs,

have made information a business realize the

potentials of public sector information. Such

information tends to be comprehensive, with regard to

the specific areas covered. It is associated with

objectivity (at least as far as statistical data is

concerned) and quality [4, 5].

1.1.3. NATIONAL LEVEL

On the national level governments and

administrative agencies develop their own needs for

other public sector participants' information.

Furthermore they start to realize the economic

potential of their own information resources. Tied by

budget restraints they are torn between their public

interest mandate for information distribution and the

need to economize or even to generate extra revenue

from these information resources.

1.1.4. INTERNATIONAL LEVEL

The problems of global information distribution had

been on the agenda for quite some time. Even if the

"New World Information Order" is no longer a main

theme for international organizations, issues like

Transborder Data Flow", international trade in

information services, access to international

information markets, export controls with regard to

information and know-how still are in the focus of the

international community. This interest is not only

directed at private sector information. The GATT, the

OECD, the EEC, the American Free Trade Zone, the

World Bank are only a few of the international

organizations or collective agreements which have

generated a constant demand for public sector

information as well.

1.2. NEED FOR COMPREHENSIVE
INFORMATION POLICIES

How can these various and sometimes conflicting

demands be satisfied? What role does the public

sector itself have in these distribution processes?

Should information not be distributed like goods, i.e.

via the market? What role is there for the information

industry? Against this background governments not

only have to develop their day to day information

management activities with regard to their own

information resources. They have to develop

comprehensive national information distribution
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policies. These policies have to be comprehensive to

provide a stable framework for long term and medium

term economic strategies. But comprehensiveness

(and adherence) have to observe the rules of the

legitimacy of policy making: Only if all major interest

groups can be assured that their input for the decision

making process has at least been realized will they

accept compromise. Comprehensiveness, however,

not only implies taking into account different interests

but also to adjust different requirements from different

social subsystems, such as the legal, the social, the

cultural and the economic subsystems.

1.3. FOCUS

Although, as stated, public sector information

itself is only part of the information environment, this

type of information and the way it is handled

nevertheless sets the tone for the information

environment of a country or region, similar to the way

public sector spending is affecting national and

international monetary markets. To stay within the

analogy, unlike private participants in such markets

the public sector not only can act by investing or not

investing, it can regulate (provided the legislature

takes up its lead). Both observations justify to

concentrate our following remarks on regulatory

policies relating to public sector information.

2. PUBLIC SECTOR INFORMATION
AND ITS REGULATORY
ENVIRONMENT

It seems to us to be a popular misconception to

see the private sector entangled by regulations

whereas the public sector could set its own objectives

and follow them freely. The fact that public sector

information providers operate from "the sphere of

government" does not necessarily make them their

own rule makers. In the concept of the "law state" the

public sector actors need a regulatory basis

legitimized by the parliamentary process. Within this

process rules even if comprehensively and logically

charted go through the political filters which are most

likely controlled by the logic of compromise. In

addition, wherever the public sector operates there is

already regulation: Before there is policy to become

law there is already law which had been policy.

2.1. THE REGULATORY
DEPENDENCIES OF PUBLIC
SECTOR INFORMATION

Public sector information is entangled by a web of

regulations like copyright, competition law, secrecy

regulations, access legislation and more recently and

very pointedly data protection or privacy legislation.

All these regulations, and these seem to be only the

most important areas with regard to public sector

information handling, represent different sets of

interests and objectives. They all have to be taken

into account when developing a comprehensive

information policy that seeks to adjust information

needs from individuals, institutions, other countries

and international organizations [6].

2.1.1. COPYRIGHT

During its history copyright has turned from a royal

privilege to an economic incentive for individual and

collective creativity in otherwise volatile markets. But

we are not concerned with copyright as such but with

copyright as it relates to public sector information. In

some countries with a more recent revolutionary past,

as e.g. in the US, there is nothing left of the privilege

character: copyright for the public sector is abolished.

Other countries with a "glorious" revolution, like the

UK, have maintained their notion of "Crown Copyright".

Again other countries have limited the scope of

copyright for public sector information by excluding

official documents and regulatory texts [7]. It is

obvious that the degree of accessibility of public

sector information is dependent on the degree of

intellectual ownership which can be claimed on this

material.
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The impact of copyright has become even more

complicated with the technological development in

public administrations: As administrations migrate

from traditional paper files to electronic filing they

have to solve the question to what extent copyright

protection, if at all accorded to the public sector, can

be maintained for data bases. Does it cover their

contents, does it cover the retrieval procedures, does

it cover the way information is arranged in these data

banks?

2.1.2. SECRECY OBLIGATIONS

The public sector acts as a trustee for private

sector and individual information. To maintain the flow

of these inputs this trust must be justified. But

secrecy is not only a matter of trust, it is an

instrument of overcoming deficits in resources by the

freedom to time one's actions. Secrecy is an element

of administrative strategy to maintain control with

limited resources [8]. Both considerations have

become part of the various obligations that are

directed at those who handle public sector

information, regulations ranging from civil service

codes to penal law.

With technological change secrecy considerations

and particularly their internal organization gather new

momentum. The "electronic environment" demands a

different approach to the internal control of secrecy.

2.1.3. PRIVACY/DATA PROTECTION

A direct result of technological change has been

the reassessment of privacy. This reappraisal had

effects on the general level and the sectorial levels of

the handling of personal information.

2.1.3.1. GENERAL LEVEL

The concept of privacy had slowly been shaped,

since the turn of the century, with the development of

mass media first of all, as a concept of a "private

sphere" which was to be protected from harm arising

from unwarranted intrusion. In view of the extended

use of electronic information handling in public

administrations this concept was used against

(electronic) handling of information on individuals by

public sector institutions. Particularly in Western

Europe the emphasis shifted from "harm" and "sphere"

towards a right of "informational self-determination"

(albeit balanced by societal needs) which today

seems to be safely rooted as a civil and human right in

Western European constitutional understanding [9].

From this basic right leads to a number of basic

assumptions which may be generalized as follows:

The (electronic) handling of personal information by

public authorities has to be legitimized by a law (i.e. by

parliamentary consent) unless it can be based on

individual informed consent. The handling of personal

information has to be transparent, unless there are

overriding public interests. Transparency implies a

right of access for the individual concerned and

certain publication duties for the data holders either

directly or via public registers. To stay within the limits

of individual or collective consent, personal data

should be processed and communicated only if

consistent with the purpose for which it has been

collected. Data collected should be relevant to the

purpose for which it has been collected. All necessary

efforts should be taken to maintain the quality of the

data (timeliness, accuracy, completeness) and its

security.

These basic assumptions are reflected, with some

modifications, in the various data protection (privacy)

acts. These modifications affect the extent to which

traditional forms of information handling are covered,

whether the legislation extends to the private sector,
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whether data relating to legal persons is included, and

whether there are independent supervisory authorities

and to which extent they allow for self-regulation.

These principles have been embodied into

international legal instruments like the Convention for

the Protection of Individuals with regard to Automatic

Processing of Personal Data adopted by the

Committee of Ministers of the Council of Europe on 17

September 1980 and the OECD Guidelines Governing

the Protection of Privacy and Transborder Flows of

Personal Data of 1980 . They form the core of the

coming EEC Directive, and there is a UN declaration

being prepared on this subject.

2.1.3.2. SECTORIAL RULES

By now these general regulations are followed by

sector specific approaches covering areas like

medical, statistical, banking and research data

relating to individuals. These sectorial regulations

react to the specific fair information practices which

have developed in these areas.

as they are sometimes called, have best been

summed up in the Council of Europe Committee of

Ministers' Recommendation No. R (81)19 to Member

States on the Access to Information held by Public

Authorities:

"(I) Everyone within the jurisdiction of a member
state shall have the right to obtain, on request,
information held by the public authorities other than
legislative bodies and judicial authorities. (II)
Effective and appropriate means shall be provided to
ensure access to information. (Ill) Access to
information shall not be refused on the ground that the
requesting person has not a specific interest in the
matter. (IV) Access to information shall be provided
on the basis of equality. (V) The foregoing principles
shall apply subject only to such limitations and
restrictions as are necessary in a democratic society
for the protection of legitimate public interests (such
as national security, public safety, public order, the
economic well-being of the country, the prevention of
crime, or for preventing the disclosure of information
received in confidence), and for the protection of
privacy and other legitimate private interests, having,
however, due regard to the specific interest of an
individual in information held by the public authorities
which concerns him personally. (VI) Any request for
information shall be decided upon within a reasonable
time. (VII) A public authority refusing access to
information shall give the reasons on which the refusal
is based, according to law or practice. (VIII) Any
refusal of information shall be subject to review on
request."

2.1.4. ACCESS TO GOVERNMENT
INFORMATION

As in data protection one can differentiate

between more general developments and sectorial

developments.

2.1.4.1. GENERAL DEVELOPMENTS

Access to government information regulations

have a longer tradition than data protection laws.

Access legislation answers concerns with large

bureaucracies and intransparent policy making

procedures. The oldest such regulation dates back to

the 18th century (Sweden). After 1945 this regulatory

approach was taken up in other Scandinavian

countries, in the US (since 1966), and in some

Commonwealth and EEC countries. Purpose and

scope of access laws, or freedom of information laws,

This concept has received considerably less

support in Western Europe (among the EEC countries

only Denmark, France, Greece and the Netherlands

have such general laws whereas Spain and Portugal

do have constitutional provisions in this regard

without, however, having passed subsequent

legislation) than the concept of data protection. At

least with regard to environmental protection the EEC

has moved an important step forward by passing a

directive on access to public sector information

concerning the environment which will force member

states to follow with national legislation at least in this

area.
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2.1.4.2. SECTORIAL ACCESS LEGISLATION

Similar to data protection there is also special

sector access legislation. Public registers (company

registers, court registers, electoral registers, property

registers, population registers, etc.) provide a general

source of information which according to its content

and purpose is subjected to different access rules.

2.1.4.3. IMPACT OF INFORMATION
TECHNOLOGY

One of the main problems arising from this

legislation is not so much how to maintain the inherent

balance of access and secrecy but how to deal with

the consequences of modern information technology.

Most of this legislation has been put in place in an era

when the paper file was regarded as the basic object

of possible access demands. Electronic filing poses

totally new problems: Does the access right comprise

electronic documents? If yes, what is an electronic

document? Does the notion include data sets in data

banks? Has the requester the right to demand that the

administration writes a specific retrieval program to

meet the requester's information demands? Does an

access request comprise the right to demand the

totality of a public sector data base? If information is

available both in the traditional and the electronic

format who has the right of choice between the

medium, the administration or the requester? There is

a general understanding in jurisdictions which are

already faced with these kind of problems because of

the state of "electronification" of their internal

information handling procedures that the basic right of

access should not be jeopardized. The main concern

is an economic one: as a civil right the exercise of

access requests is connected to relatively moderate

fees which are meant to recoup merely the basic

costs of providing copies. The market value of such

information, however, might be considerably higher.

2.1.4.4. INTERRELATION WITH DATA
PROTECTION

Other problems occur from the interrelation with

data protection. If a country has both sets of

regulations, how can the interests of privacy be

balanced against the public's right to know? To what

extent can one access other people's personal data

using the access law? May a person requesting

information for him or herself choose between the

access right in the data protection law and the access

right in the freedom of information law? Other

problems e.g. occur with regard to public registers

which contain personal data. While these registers

have been generally accessible under special sector

access legislation because of their importance for the

informational infrastructure of society and the

economy, the moment these registers turn electronic

they offer new opportunities. With regard to company

registers e.g. it is then possible to search by names

of individuals rather than by company names:

Company registers turn into comprehensive registers

on economic activities of individuals. Should now

data protection considerations be applied to such

registers?

2.1.5. COMPETITION LAW

We have stated that the advent of electronic filing

in public administrations has led to the "discovery" of

public sector information as a resource which can be

put to profitable use. However, this is a discovery not

only made by the private sector. The public sector,

too, has realized these potentials of its own resources

and has become tempted to exploit them. To what

extent the public sector should indulge in such

activities is a matter of economic policy and has

recently been the main area of an international debate

on de- or re-regulation, affecting mainly, in the area of

information and communication, communication

carriers. But while this is a policy issue, once an area

has been defined in which the public sector should be

present, then the public sector is also subject, as any

other competitor in the market, to the rules of
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competition law. However, the impact of competition

law is likely to be more felt by the public sector

because in many cases the public sector would enter

the market with a number of "natural" advantages.

These advantages may range from the specific "good

will" the public sector may enjoy to more substantive

advantages, as e.g. , in the area of information, the

fact that the public sector may require others, by

force of law, to provide information for its data bases.

Further limitations to a free choice of information

distribution policies might come from the international

environment in which the public sector is operating.

There are e.g. competition law restrictions on the

public sector activities within the EEC framework;

there are restrictions to come in the new envisaged

GATT framework for services.

Even if the public sector does not enter the market

with its own information resources it has to observe

rules of fair competition when it makes its resources

available to market participants in order to avoid unfair

preferential treatment of different information

requesters.

2.2 IMPACT ON THE RELATIONSHIP
BETWEEN THE PUBLIC AND THE
PRIVATE SECTOR

Copyright,

secrecy,

privacy,

access to government information

regulations

competition law

have been identified as some of the regulatory

restraints on the public sector in developing its own

information distribution policies and in defining its

relationship to the private sector. How complex the

impact of these regulations may become is illustrated

by the following two examples:

The first case [SDC Development Corporation v.
Mathews, 542 F.2d 1116(1976)] has become
notorious. It shows the ramifications of an information

policy which seeks to sell public sector information in
an environment where there is access to government
information legislation : Medlars (Medical Literature
Analysis and Retrieval System) is an on-line
information service for storing, indexing, and
retrieving bibliographical data on medicine. This
service is provided by the NLM (National Library of
Medicine), an agency established by the Congress in
1956. The complete set of the information stored in
that data bank could be purchased for (at that time) $
50,000. One company made an information request
based on the freedom of information act requiring " a
current and complete set of Medlars tapes, in the
format in which they are currently stored in NLM's
operational disk files" plus " a complete copy of
each and every updating tape as soon as each is
prepared". The company computed $ 500 as the
applicable fee for its primary request according to the
fee structure of the Freedom of Information Act. It was
only with some difficulties that the court could pass a
decision backing the refusal of the NLM.

The second example shows the implications of
data protection, access to government information,
copyright and competition law. This case has recently
been decided by the Quebec Commission d' acces
[Commision d'acces a I'information, Quebec, Dossier
No. 89 02 36 Directron Media Inc. c. Inspecteur
General des Institutions Financieres et Pierrot
Peladeau, decided June 21, 1990], a supervisory
authority with judicature functions that oversees the
Quebec Access to Government Information Act. This
Act, the first to integrate access to government
information and privacy legislation in one single piece
of legislation, gives every person access on request
to public sector documents. "Documents" are defined
as (also) including information on electronic storage
media. The act does not allow to access "nominative"
information. Nominative information is defined as any
information relating to individuals which is not "public"
because of a law. Similar to the MEDLAR case, a
private information provider had requested from the
authority responsible for the automated company
register a tape in a specified format containing the
most up-to-date copies of the main electronic files of
that system. Additionally the company requested
copies of the manuals. The requested material had an
estimated market value of more than 1 million $CAN,
whereas the costs chargeable within the framework of
the act would have been $ CAN 40 per tape. The
agency responsible for the company files, which had
obtained quite a reasonable revenue from offering
information from these files, used various arguments
to avoid the release: They argued that the material
was covered by industrial secrecy, that it was
covered by copyright, that the information requested
was nominative in the meaning of the act and thus not
accessible. The Commission ruled that with the
exception of the file containing information on the
persons holding responsible positions in the
companies all information had to be released on the
basis of the access act. The case is currently under
appeal.

Both cases also illustrate what kind of legal risks

the public sector might be faced with if not operating in

a consistent regulatory environment.
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3. TOWARDS A COMPREHENSIVE
INFORMATION POLICY FOR
RECONCILING DIVERGING
INTERESTS IN PUBLIC SECTOR
INFORMATION

In view of the complexity of the regulatory

framework, in view also of the diverging interests in

public sector information, and finally in view of the

opportunities provided by electronic information

handling it is not surprising that many countries,

particularly those which both have a highly

differentiated regulatory environment and operate

electronic data files to a considerable extent have

started with review processes of their information

policy objectives, the regulatory environment, in

which they are operating and the policy options open

to them.

The US have been particularly active in this area,

particularly since the beginning of the review of the

Paperwork Reduction Act which had already placed

information management obligations on government

agencies. The American Information Industry

Association has made its voice heard by passing a

number of principles (1990) which in their view should

be applied for such an information policy both on state

and local level:

"1. Citizens have a right of access to information
held by government entities which should only be
restricted by enactment of narrowly drawn statutes
necessary to protect certain specific legitimate
interests such as privacy.

2. Laws, regulations and policies governing public
access to government information government should
apply equally to all information regardless of the media
in which in which it exists.

3. Information held by a government entity should
be available to all persons on an equal and timely
basis in all reproducible media used by the
government entity to store or to distribute the
information.

4. No person, public or private, should have a
monopoly control over information held by a
government entity, nor should government impose or
claim any copyright or other restrictions on the ability
of citizens to use and disseminate such information.

5. Government should encourage the widest
possible dissemination of public information by
making it available at a price not to exceed the
marginal cost of dissemination.

6. Government laws, regulations and policies
should facilitate public access to government
information by encouraging a diversity of sources,
including the library community and private sector
information industry, to offer or provide access to
such information."

In Canada, in some of its provinces as well as on

the federal level, similar exercises are on their way.

The EEC, faced with an information market which

slowly gains momentum, has passed

recommendations in the form of "Guidelines for

Improving the Synergy between the Public and Private

Sectors in the Information Market" (1989) from which

also some of the main principles should briefly be

quoted here to show transatlantic convergences:

"1. Public administrations regularly and
systematically collect basic data and information in
the performance of their governmental functions.
These collections have value beyond their use by
governments, and their wider availability would be
beneficial both to the public sector and to private
industry. Public organizations should, as far as is
practicable and when access is not restricted for the
protection of legitimate public or private interests,
allow these basic information materials to be used by
the private sector and exploited by the information
industry through electronic information services.

(...)
3. Basic data and information collected by the

public sector should be regularly reviewed, with regard
to the possibility of their further use, and exploitation.

(...)
9. Electronic information services directly supplied

by the public sector should be regularly reviewed, with
a view to deciding whether their provision by the public
or private sector is most appropriate, or whether the
involvement of the private sector in their production or
distribution, or their replacement by appropriate
commercial services is desirable.

(...)
19. When public sector information or data is made

available for private sector use or exploitation, any
pre existing citizens rights of access to the original
information as determined by legislation must be
preserved."

All these recommendations indicate how complex

the task is which the public sector is faced with in

defining its approach to the private sector with regard

to public sector information handling.

It would be presumptuous to offer a framework for

such a task which has to take into account not only

the regulatory framework but also economic, technical

and cultural aspects. Such a framework could not
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exclusively rely on the private sector to take over

information distribution from the public sector. Such a

radical approach would neglect the social and political

implications of public sector information for the

democratic, social and also economic infrastructure

of our societies. Nor should this task entirely rest with

the public sector, where distribution policies, like the

founding or discontinuation of information sources,

may at times be decisions made by the government of

the day in view of short term rather than long term

goals. Any such policy determination would have to be

preceded by a careful analysis of the environment in

which information resources are going to be placed in

order to determine which type of option should be

used by the public sector:

keeping the information generally

accessible,

• distributing the information for free,

distributing the information at a market

price, or

handing the information to the private

sector for further exploitation.

As we have shown in another context, using

Quebec information policy approaches as an example

[10] such an analysis would have to take into account

the information law environment

This would require answers to questions like: What

are the public sector privacy requirements? What are

the public sector access requirements? What are the

other sectorial information obligations the public

sector has to continue to fulfil in its function as

trustee and arbitrator? Particularly privacy concerns

should not be underestimated, even if the banalization

of data processing may seem to make this issue less

dramatic. Any large scale commercialization by or via

the public sector without indvidual or sufficient

parliamentary debate and consent is likely to

fundamentally affect the legitimacy of public sector

handling of personal information.

the competition environment

This would require considerations on whether an

information resource to be distributed or one similar to

it is already available in -or marketed by - the public or

the private sector. This in turn would require a look at

the contents of the information. This implies the

necessity of an inventory of information resources

both in the public and the private sector. It would

demand a review of the mandate of the public sector

institutions providing such information if similarities

were detected in the public sector. With regard to

parallel information resources in the private sector an

analysis of opportunities and costs would become

necessary for the public sector.

• the functional context

An analysis at this stage would involve the need to

determine whether the information to be made

available is related to the principal mission of the

administration to collect and to distribute information

(e.g. statistical offices) or wether the information was

accumulated more or less as a by-product of an

administrative task. If the information is mission

related and if this information is not available from

different sources in suitable formats and at

reasonable costs then this would be an indicator that

such information should be kept for access by the

general public at low* costs [11].

The public sector has to consider the legitimacy

debate surrounding its own information gathering

procedures. This is not only a matter of privacy.

Enterprises increasingly see public sector information

collection as an economic burden which should be

compensated. The way these information collection

procedures are going to be viewed will depend on the

information distribution strategies employed.
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consideration of user interests

This step would demand to take into account

social and political needs. Particularly with regard to

information which is necessary in order to learn about

services and obligations of the public sector there

would be a strong argument for making such

information generally available from within a public

sector information service.

• economic considerations

Such an analysis would have to take into account

the demand side (actual demand: size of demand,

types of users, value of the market, saturation rate;

potential demand) and the supply side (structure of

data bases offered, market share, tariffs, etc.) of the

information market, as well as the economic

implications of particular information formats and the

the potentials of the information resources under

review.

Judging from experiences with market economies

it seems that they have maintained their strength to

the extent in which they have been capable of

integrating social components into their market

approach. Extending this observation to policy

options with regard to a stronger commercialization of

public sector information it seems that -to the extent

that this is possible at all within the limits of legitimacy

set e.g. by privacy and public transparency values-

any such move would have to be accompanied by a

"social information policy" i.e. a compensation policy

with regard to information needs which cannot or not

adequately be serviced by the market. In such a

framework traditional institutions, such as libraries

e.g. would have to fulfil new functions (e.g. as

depositories for privatized data bases providing

access below the market price level); losses in direct

information distribution by the public sector would

have to be compensated, not necessarily by

subsidizing private sector data bases but by providing

users with means to make their own choices

(providing e.g. universities with specific funds for on-

line research rather than funding on-line data bases

directly). As comprehensive as public sector

information policies should be, they should also be

flexible enough to reconcile diverging interests.
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Les transfert s d e technologi c :  negociation s Internationale s e t
travau x e n cours .

par

Paul  FREIERMUTH
Control s Genera l  de s Armee s

00450 ARMEES FRANCE

La reunio n d u COCOM de s 2 3 e t  2 4
mai  199 1 a  Paris ,  a u moment  o u
ces ligne s son t  sorites ,  a
attir e 1'attentio n de s msdias, ,
qui  avaien t  dej a et e
sensibilise s a u problem e de s
transfert s d e technologi e a
1'occasio n d e l a cris e d u Golfe .

Celle-c i  a  mi s e n evidenc e l a
difficult e eprouve e pa r  le s
gouvernement s a  dsfini r  un e
lign e d e conduit s simpl s s n
matier e d e technologie s a  usag s
militairs .  Cett e difficult s
n'es t  pa s trs s dlffsrent e de s
question s qu e s s posen t  Is s
industriel s :  faut-i l  coopsrsr ,
faut-i l  vsndrs ,  faut-i l  achstsr ?

La significatio n d s
1'Expressio n "transfsr t  d s
technologis "  ss t  incsrtain s ca r
sll s  rsgroup s dsu x tsrme s mai
dsfinis .  S i  I s  premie r  sembl e
rscouvri r  I s  sen s juridiqu s d s
transmissio n d s droits ,  I s
sscon d merit s u n exame n plu s
attenti f  ca r  so n sen s a  svolue .

On ss t  pass e d u ssn s
stymologiqu s d 1studs ,  d s
discour s o u d e scisnc s ds s
tschniqus s a  cslu i  d'snssmbl s
dss informations ,  compstsncss ,
methode s s t  outillage s ayan t
trai t  a  l a concsption ,  l a
production ,  Is s sssai s o u
1'utilisatio n (installation ,
sxploitation ,  maintsnancs ,
reparation ,  rsvision )  d s
marchandiss s o u d e procsdes .

Cstt s definitio n a  parfoi s st s
critiqus s s n c s qu'sll s  mst  a u
msrns nivea u Is s moysn s matsrisl s
(informations ,  msthodss ,
outillagss )  s t  immatsrisl s
(savoi r  fair s kno w how) ,  mai s
ess dsu x aspsct s meritsn t  un s
attsntio n egal e ca r  l a mis s s n
osuvr s ds s outil s  s t  msthods s
ss t  parfoi s impossibl s san s
savoi r  fairs .

L'usag s couran t  associ s
d'ailleur s a u mot  tschnologi s
Is s tschniqus s sophistiqusss ,
difficils s a  msttr s s n osuvrs ,
voir s nscessitan t  ds s
invsstisssmsnt s important s
(slsctroniqus ,  nucleairs) .

I I  y  a  transfer t  d s tschnologi s
lorsqu'un s partis ,  qu i  domin s u n
procsssu s d s productio n o u d s
gsstion ,  met  un s autr s parti s s n
situatio n o u s n mesur e d s
rsaliss r  d e manisr s
indspsndants ,  a u term s d'u n
dsla i  variable ,  I s procsssus ,
ts l  qus l  o u adapts ,  s t  I s  ca s
schsan t  d'innovs r  s n l e prenan t
pour  poin t  d s dspart .

I I  y  a  don e un s situatio n
dsssquilibrs s sntr s Is s deu x
partie s surtou t  sensibl s
lorsqu'ell e intsrvisn t  entr s
industrisl s d s pay s d s nivsa u
tschniqu s trs s diffsrent ,  conun s
c'ss t  I s ca s dan s Is s rapport s
Nord-Sud .
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Un survo l  historiqu e montr s qu s
Is s transfsrt s d s tschriologi e s s
sont  fai t  d s manisr s informsll s
(poudr s a  canon ,  boussole ,
imprimsris )  mai s Isu r
intsnsificatio n a  1'sr s
industrisll e a  condui t  Is s
suropsen s a  Is s formaliss r  dan s
un cadr s commun :  c'es t  1'objs t
ds l a Convsntio n d s Pari s d u 2 0
mars 1883 .

L'emsrgsnc s d'u n blo c hostil s
apre s 1945 ,  pui s l a volont s ds s
PVD d'avoi r  accs s au x
technologis s occidsntale s pou r
se dsvslopper ,  a  fai t  svolus r  l a
problsmatiqu e d u cham p
industris l  a u domain s politiqu s
st  economique .

Les dsmandsur s d s tschnologi e s s
situsn t  s n sffs t  auss i  bis n
parmi  Is s pay s occidsntau x qu s
dans le s pay s d s 1'Es t  o u dan s
le s pay s s n voi e d s
dsvsloppsmsnt ,  s t  tou t  transfsr t
s'inscri t  dan s un s problsmatiqu s
diffsrsnt e sslo n I s rscsvsur ,  s t
qui  dan s Is s ca s extrems s (PV D
hostils )  mst  s n je u de s
consideration s economiques ,
politiqus s (strategiquss )  e t
juridiquss .

I I  n s psu t  don e pa s y  avoi r  d s
rscommandatio n general s s t
indiffersncie s s n l a matisr e ca r
Is s transfsrt s d s tschnologie ,
qui  corrsspondsn t  a  ds s
finalite s multiplss ,
s'etablissen t  selo n ds s
modalite s tr6 s diversifies s pou r
surmonts r  d s difficult6 s d s tou s
ordrss .

I  -  Le s finalite s de s transfsrt s
de technologi e son t
multiples .

Lss Transfsrt s d s Tschnologi s
r6pondsn t  avan t  tou t  a u souc i

dss pay s o u ds s industrisl s d s
se maintsni r  e n tet s d s l a
concurrsnc s intsrnational e grac e
au progrs s techniqus .

Css echange s s'inscrivsn t  don e
dans u n cadr s politiqu s d s
strat6gi s industrisll s  s t  ds s
instrumsnt s juridiqus s adapte s
psrmettsn t  d e Is s msttr s s n
osuvrs .

1. 1 -  Le s motivation s son t
fondamentalemen t
techniques .

Ells s son t  toutsfoi s trs s
disparats s s t  i l  fau t  distingus r
Is s transfert s s n dirsctio n d u
sud ,  d s 1'es t  s t  d s 1'ousst .

1.1. 1 -  Ls s transfsrt s vsr s Is s
pays s n voi e d s devsloppsmen t
psuvsn t  etr s percu s comms l a ci e
d'u n d6vsloppsmen t  economiqu s
futur .

Us fon t  souvsn t  1'objs t
d'accord s sntr s Etat s o u sntr s
uns sntrspris s s t  u n actsu r
public ,  s n raiso n d s 1'absenc s
d'intsrlocutsur s cr6dible s dan s
l e sscteu r  priv e s t  d s 1'inters t
strategiqu e d u transfsr t  pou r  l e
pays rscsvsu r  dan s so n snssmbls .

Ls patrimoin s technologiqu e ds s
PVD ss t  trs s faibl s s t  Isur s
bssoin s s s situsn t  d'abor d dan s
l e domain s agricol s mai s c e
domain s n'ss t  pa s toujour s
privil6gi 6 dan s l a mssur s o u i l
n'apparal t  pa s souhaitabl s d s
cree r  u n sou s smplo i  rssultan t
d'un e croissanc e tro p rapid s d s
l a productivit e agricols .
Cslls-c i  nscsssit s d'aillsur s u n
detou r  industris l  pou r  l a
productio n d'outil s  o u
d'sngrais .
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Au del a ds s besoin s d s base ,  d s
nombreu x PVD s e son t  Ianc 6 dan s
dss programme s ambitieu x d s
devsloppsmsn t  industris l  s t  on t
favoris 6 ds s operation s d s
prsstigs ,  cautionn6s s pa r  Is s
occidsntau x mai s parfoi s
sanctionnes s pa r  I'schsc .

Lss pay s d u Su d n s constituen t
pas un s cat6gori s uniform s s t
1'impac t  de s transfert s d s
tschnologi s ss t  tre s diff6rsn t
sslo n qu'i l  profit s a  ds s pay s
africain s o u a  ds s pay s phare s
d'extrem s orisnt .  L s ca s ds s
nouvsau x pay s industrialise s
comms l a Core s d u Su d apport s l a
prsuv s qu s Is s transfsrt s d s
tschnologi s son t  u n puissan t
outi l  d s devsloppemsn t
economiqus ,  a  conditio n qu s
I'ecar t  technologiqu e n s soi t
pas tro p important .  L'analys s d s
Fernan d Braude l  (4 )  distingu s
Is s pay s d u csntr s (occidsntaux )
et  ceu x d e l a peripheris ,  Is s
transfert s d s tschnologi s
s'inscrivan t  dan s u n mouvsmsn t
csntrifug s don t  Is s sffet s son t
d'autan t  plu s marqu6 s qu s l a
distanc s pa r  rappor t  a u csntr e
ss t  moin s grands .

C'ss t  sntr e pay s d u centr s qu s
I'effs t  d'acceleratio n ss t  I s
plu s marque .

1.1. 2 -  Le s transfert s d e
tschnologi e entr e occidsntau x
conduissn t  a  de s cooperation s
exploitan t  le s complementarites .

Les pay s occidsntau x maitrisen t
Is s tschnologiss ,  s t  Is s
echange s on t  u n caracter e plu s
commsrcia l  qu s 1'aid s a u
devsloppsmsnt .

.  Ls s raison s economique s
dominsnt .

En amont ,  s n matier s d s
rschsrch s s t  devsloppsmsnt ,  l e

but  ss t  d'6vits r  a  l a foi s l a
scieros s intsllsctusll e e t  Is s
duplications .  Ls s echangs s son t
parfoi s formalis6 s sntr s 6tat s
(e x :  Is s Dat a Exchang s
Agresmsnt s -  DBA ave c Is s Etats -
Unis) .  Ls s entreprise s e n
revanch s n'echangsn t  pa s
d'information s a  c s nivsa u avan t
d'avoi r  garant i  Isur s droit s
(brsvsts) .

.  Ls s raison s son t  auss i
tschniqus s s t  financierss ,  aucu n
pays n'6tan t  plu s s n mesur e d e
developps r  ssu l  toute s le s
tschnologiss .  Ls s transfert s
visen t  alor s a  sxploite r  le s
compiemsntarite s pou r  int6grs r
dans u n produi t  fina l  Is s
differsnts s tschnologie s
necsssairs s s t  don t  un s parti s
peut  str s acquis s a  1'sxterisu r
ds 1'sntrsprise .  Ains i  s'ins -
taur s un s divisio n d u travai l
qui  n s psu t  str s profitabl s
qu'sntr e pay s o u sntrsprise s d e
msms nivsa u technologiqu s ayan t
des capacits s financisrs s s t  ds s
bssoin s similairss .

Les condition s s s rstrouvsn t  pa r
exempl e dan s le s pay s d s 1'OTA N
en matier s mill -  tairs ,  o u dan s
le s pay s occidentau x pro -
ductsur s d'avions .  Dan s es s dsux .
cas ,  Is s synsrgie s n e psuvsn t
s'sxprime r  qu s s i  siI s  son t
precedes s d'un s harmonisatio n
dss normss .

D'u n poin t  d s vu s micr o
economique ,  le s transfsrt s d s
tschnologi e psrmsttsn t  s n outr s
un progre s d s I'entrepris s dan s
l a mssur s o u d'un s par t  il s
exigen t  un e formalisatlo n ds s
connaissance s tschni -  ques ,
d'autr e par t  il s  incitsn t  a
pour -  suivr s Is s developpement s
pour  evits r  Is s sffst s d s
concurrsnc e s n rstour ,  snfi n Is s
rsdsvancs s constituen t  un e
sourc s d s revenu s parfoi s
appreciablss .
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1.1. 3 -  Le s transfert s ver s le s
pay s d e 1'Es t  son t  l e moye n d e
remedie r  a  leu r  retar d
technologique .

Les pay s d s 1'Es t  son t  s n retar d
dans d s nombrsu x domainss .  Le s
raison s son t  diverss s :  plan s
quinqusnnau x n s favorisan t  pa s
Is s tschnologis s nouvsllss ,
lourdsu r  d s 1'organisation ,
critsrs s d s regulatio n d s
1'economis .

Lsur  nivea u technologiqu s n 1ss t
pas homogen e mai s dan s I s
domain s d s 1'armsmsn t  i l  ss t
egal  o u proch e d s cslu i  ds s
occidentaux .  Rsst s a  connaitr s
l a par t  d'innovatio n propr s  l i
ess pays ,  s t  c s qu i  result s d s
transfsrt s irregulisr s
(contournemsn t  ds s barrisrs s
typ s COCOM o u sspionnags) .

I I  ssmbl s admi s qu s 1'URS S a  s u
rscour s a  d s tsl s precede s mai s
i l  es t  difficil e d e mesure r
I'avantag e ains i  retire .

Julia n Coops r  sstim s qu s le s
sovi6tiqus s n s souhaiten t  pa s
deveni r  dependant s d e l a
technologi e occidental s s t  qu's n
particulis r  dan s l e domain s d s
l a defens e l a recherch e es t
puremen t  sovietiqu e e t  a  et e
initie e d s longu s dats .

BUTTON s n rsvanch s defsn d l a
thes e sslo n laqusll e l a
technologi e occidental e es t  a  l a
base d u developpemen t  economiqu e
de 1'URSS .  L e tablea u I  join t  e n
annex e recsns s le s transfert s
legau x o u iliegau x influencan t
l a technologi e militaire .

Dans l e domain s civil ,  1'ecar t
ssmbl s str s prononc e s n chimis ,
automobil s o u informatiqus ,  e t
d'un e manier e general e dan s le s
industrie s d s bisn s d s
consommatio n durables .  Mai s

1'URSS surpass s parfoi s Is s
occidentau x :  ell e ven d de s
licence s concernan t  l e soudags ,
l e moulag e 61ectromagnetiqu e d u
cuivre ,  le s instrument s
chirurgicaux.. .

L'exempl e d e 1'URS S montr e
qu'au-dsl a ds s aspect s
techniques ,  le s transfert s d e
tschnologi s s'inscriven t  auss i
dans u n cadr e strategiqu e e t
politique .

1. 2 -  U n cadr e strategiqu e e t
politique .

Les finalite s d'apparenc e
pursmen t  economique s n e son t  pa s
sxsmpts s d s consideration s
politiqus s s t  obeisssn t  a  ds s
objsctif s strategiquss ,  voir s
ethiquss .

1.2. 1 -  L e developpemen t  es t  un e
obligatio n morale .

Les PVD exprimen t  depui s
longtemp s de s rsvsndication s e n
particulis r  a  l a CNUCED.  Il s
aspirsn t  a  u n nouvs l  ordr s
economiqu s intsrnationa l  e t
denoncsn t  I s poid s ds s
occidsntau x dan s l e commerc e
international .  Ce s dernier s son t
tre s divise s su r  l a questio n de s
rapport s Nord-Su d qu i  n e peuven t
pas s e fonde r  su r  I'economism e
dans l a mesur e o u no n seulemen t
i l  y  a  pe u d e retour s financier s
mai s d e surcroi t  l a cooperatio n
peut  genere r  de s concurrent s
redoutable s e n raiso n de s tre s
faible s cout s d e production s
observe s dan s le s pay s d u Sud .

L'aid e au x PVD obei t  don e
essentiellemen t  a  de s mobile s
d'ordr e ethiqu e e t  politiqu e qu i
ne peuven t  pa s rencontre r  u n
concensu s dan s u n mond e
occidenta l  lui-mem e divise .
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1.2. 2 -  L'affirmatio n d e
1'Europ e divis e le s
occidentaux .

La consolidatio n d e l a CEE
depui s plu s d e trent e an s
r6sult e d'un e fort e volont e
politiqu e qu i  a  permi s au x
europeen s d e surmonte r  leur s
division s historique s e t
ideologique s sou s l a pressio n d e
l a necessit e economique .

Ce renforcemen t  d e 1'Europ e es t
consider 6 parfoi s ave c
inquietud e outr e atlantique ,  e t
le s opposition s ave c 1'Am6riqu e
du Nor d s e fon t  plu s frequente s
:  o n song e inevitablemsn t  a
ARIANE s t  AIRBU S qu i  metten t  e n
je u l e leadershi p technologiqu e
d'u n pays .  Dan s l e ca s d'Airbu s
l e deba t  s'es t  instali e dan s l e
domain e d u respec t  de s regie s
concernan t  l e financemen t  de s
developpement s technologiques .

1. 3 -  L e cadr e juridiqu e de s
transfert s d e technologie .

I I  n'exist e pa s d e categori e
juridiqu e "contra t  d e transfer t
de technologie "  qu i  fass e
1'obje t  d'u n consensu s su r  l e
pla n intsrnational .  I I  s'agi t
d'un s operatio n commsrcial e don t
Is s condition s refleten t  I s
rappor t  d s force s sntr s
cocontractants ,  generalsmen t  a u
profi t  d e 1'emetteur .  Un e
pratiqu e intsrnational s s'ss t
toutefoi s progressivemen t
d6gag6e ,  qu i  comport e de s regie s
specifique s pou r  le s pay s d e
1'Est .

1.3. 1 -  L a difficil e elaboratio n
d'u n droi t  internationa l
des transfert s d e
technologie .

La propriet e intellectuell e es t
reconnu e comme u n ds s droit s

fondamsntau x d s 1'individ u :  c e
droi t  es t  acqui s a  celu i  qu i  e n
est  a  1'origin e sou s reserv e d e
certaine s formalite s (brevet )  e t
peut  etr e cede .  Ce s question s
6tan t  abord6e s dan s de s expose s
sp6cifique s o n s e limiter a ic i
aux aspect s particulier s de s
transfert s d e technologi e e n
directio n d e 1'Es t  e t  le s
contr61e s don t  il s  fon t  1'objet .

1.3. 2 -  L e control s de s
transfert s d e
technologi e ver s 1'Es t
obei t  a  de s imp6ratif s
stratfegiques ,  mai s s a
mis e e n oeuvr e es t
delicate .

1.3.2. 1 -  Le s finalite s d u
control s son t
militaire s e t
strategiques .

La n6cessit 6 d'u n control e de s
transfert s d e technologi e s'es t
impos6 e apre s l a second e guerr e
mondiale ,  lorsqu'i l  es t  appar u
avec Hiroshim a qu e l a
technologi e modern e 6tai t  u n
facteu r  decisi f  d e l a guerr e e t
ds l a paix .

A cstt e epoqu e l a supremati e
technologiqu e de s Etats-Uni s es t
tre s prononce e e t  c'es t  don e
tou t  naturellement ,  dan s l e
context e d e guerr e froid e
dramatis e pa r  l e blocu s d e
Bsrlin ,  qu e le s Etats-Uni s
d6ciden t  u n embarg o
technologiqu e a  1'egar d d e
1'URSS e t  le s pay s sou s s a
dependence .  Pou r  contrarie r  l e
developpemen t  militair e d e
1'Est ,  1'ensembl e de s 6change s
technologique s mondiau x son t  mi s
sous surveillance .  Mai s l a
volont e d e souteni r  le s
changement s intervenu s a  1'Es t
par  un e modernisatio n d e
1'economi e exig e u n
assouplissemen t  de s regies .
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1.3.2. 2 Le cadr e juridiqu e e t
le s institution s d e
controls .

autorit6 s nationale s qu i  seule s
disposen t  d e 1'ini -  tiativ e d e
saisi r  l e COCOM.

Les occidentau x on t  mi s e n plac e
des 194 9 un e structure ,  l e COCOM
(Coordinatio n Committe e fo r
multilatera l  Expor t  Controls )
qui  regroup e le s pay s d e 1'OTA N
(moin s I'Islande )  I'Australi e e t
l e Japo n (depui s 1953) .  C'es t
une organisatio n informell e qu i
dispos e d'u n bursa u psrmanen t  a
Pari s e t  prsn d ss s decision s a
1'unanimite .  Celles-c i
constituen t  de s engagement s de s
participant s qu i  n e peuven t
recevoi r  d e sanctio n juridiqu e
international e e t  n e deviennen t
effective s qu e lorsqu'elle s son t
integree s dan s l e droi t  positi f
des Etats .

La responsabilit e d u control s
incomb e don e au x Etats .  E n
Franc e ell e s'appui e su r  u n
decre t  d u 3 0 novembr e 194 4 qu i
permet  d e soumettr e a
autorisatio n prealabl e le s
produit s d6sign6 s pa r  arret e
ministeriel .  L'administratio n
francais e publi e de s liste s d e
mat6riel s soumi s a  u n control e
de destinatio n final e (CDF )  qu i
incorporen t  le s liste s COCOM e n
droi t  frangais ,  le s exportation s
de materiel s d e guerr e 6tan t  d e
surcroi t  soumi s a  un e
autorisatio n exige e pa r  l e
decre t  d u 1 8 avri l  1939 .  L e
dossie r  es t  instrui t  pa r  un e
commissio n interministeriell e
des exportation s d e materisl s d s
gusrr s qu i  deiivr s
1'autorisation .

Au COCOM,  c e son t  le s service s
officiel s qu i  son t  repr6sent6s ,
et  no n le s industrisl s
sxportatsurs .  Cs s dsrnisr s
pr6ssntsn t  don e leu r  dossie r  au x

1.3.2. 3 -  L'obje t  d u control e a
6volu 6 dan s l e temp s
et  pr6sent e de s
ambiguites .

1.  Le s occidentau x avaien t
etabl i  initialemen t  troi s liste s
ds produit s soumi s a  un s
interdictio n d'exportatio n ver s
le s pay s di t  "vises "  :  Pact e d e
Varsovie ,  Chine ,  Mongolie ,  Core e
du Nord ,  Vietnam .

-  List e de s materiel s d e guerre ;
-  List e d e 1'energi e atomique ;
-  List e I  de s produit s a  doubl e
usage ;

Ces liste s on t  et e actualisee s
regulieremen t  jusqu'e n jui n
1990,  dat e a  laquell e un e
liberalisatio n es t  intervenu e
pour  prendr e e n compt e le s
changement s intervenu s a  1'Est .
La list e I  a  6t 6
considerablemen t  aliegee ,
principalemen t  dan s le s secteur s
de l a machin e outil ,  de s
telecommunication s e t  d e
1"informatique .  Troi s pays ,  l a
Pologne ,  l a Hongri e e t  l a
Tchecoslovaqui e beneficien t  d e
condition s encor e plu s
favorables ,  sou s reserv e d e no n
reexportation .

2.  De plus ,  u n lon g travai l  d e
revisio n a  abouti ,  lor s d e l a
reunio n annuell e d e hau t  nivea u
du COCOM le s 2 3 e t  2 4 mai  1991 ,
a u n accor d pou r  substitue r  a  l a
list e I  u n noya u du r  (Cor e list )
qui  entrer a e n vigueu r  a u le r
septembr s 1991 .
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Ce noya u du r  vis e hui t  filiere s

1.  Electroniqu e
2.A .  Mat6riau x 6volu6 s
2.B .  Traitemen t  de s materiau x
3.A .  Telecommunication s
3.B .  securit e d e I'informatio n
4.  Capteur s e t  laser s
5.  Navigatio n e t  a6r o
electroniqu e
6.  Marin e
7.  Calculateur s
8.  Propulsio n

Chaque rubriqu e comport e de s
sous paragraphe s :  A  :  Produit s
-  B  :  Machine s -  C  :  Materiau x -
D :  Logiciel s -  E  :  Technologie .

Comme pa r  l e passe ,  de s seuil s
critique s d e performance s son t
definis .  A u dessu s d u seui l  l e
plu s eieve ,  1'exportatio n es t
interdite ,  sau f  accor d unanime ,
au dsssou s d u ssui l  I s  plu s ba s
1'Exportatio n ss t  librs .  Entr e
le s deu x seuil s l e pay s
exportateu r  es t  ten u d'informe r
ses partenaires ,  c e qu i  perme t
de reste r  a u couran t  de s vente s
"semi  sensibles" .

En outr e diverse s procedure s
existen t  pou r  deroge r  a
1'embargo ,  don t  deu x son t
reellemen t  importante s :

1 '  exceptio n "administrative "
accorde e directemen t  a
1 '  exportateu r  pa r  so n
gouvernemen t  ,  san s accor d
prealabl e d u Comit6 ,  sou s
reserv e qu e cett e procedur e
soi t  pr6vu e dan s de s note s
particuliere s figuran t  e n fi n
d'  articl e de s liste s ;

1 '  exceptio n "
accorde e pa r  l e comit e a
1'unanimite .  E n ca s d e refus ,
l e pay s concern e peu t  depose r
une "demand e d e
reconsideration "  .

3.  L a nouvell e list e COCOM n e
concern e qu e le s produit s a
doubl e usage .  Ell e tradui t  u n
6quilibr e entr e le s
consideration s d e securit e e t  l a
n6cessit e d e d6vsloppe r  le s
transfert s d e technologie s
indispensable s a  l a
modernisatio n de s economie s d e
1'Est .

Ell e marqu e un e grand e ouvertur e
pour  le s avion s certifie s comme
civil s  e t  leur s moteurs ,  e t
pour  le s calculateur s (don t  l a
vitess e n'es t  plu s l e criter e
essentie l  puisqu e l e seui l  es t
port e a  100 0 megabits/seconde )
le s technologie s d e productio n
associ6e s etan t  egalemen t
liberees .  Le s radar s d e contrdl e
de circulatio n aerienn e d'u n
rayo n inferieu r  a  50 0 K M son t
exportables .  L'ouvertur e es t
moin s grand e pou r  le s machine s
outil s  (l e seui l  d e precisio n
n' a et e abaiss e qu e d e 2 0 a  6
microns ,  alor s qu e certain s pay s
auraien t  souhait e alle r  jusqu' a
1 micron) .  E n revanch e ell e
marque u n durcissemen t  ver s
1'URSS e n matier e d e
telecommunication s interieures ,
surtou t  pou r  le s technologie s a
fibre s optiques ,  e t  d'appareil s
de visio n nocturne .

4.  Un e ambigult e subsist e a
propo s de s technologie s duale s
dont  l e control e result e d e l a
thes e qu i  li e capacite s
industrielle s e t  capacite s
militaires .  L e bu t  serai t  don e
de limite r  I'efficacit e d e
1'Industri e sovietique ,  l e
criter e 6conomiqu e conduisan t  a
un quas i  embargo .  C e poin t  d e
vue ,  principalemen t  americain ,
n'es t  pa s entieremen t  partag e
par  le s europeen s o u le s
japonais ,  e t  a  condui t  a  u n
affrontemen t  a  propo s d u gazodu c
siberien ,  qu i  s'es t  r6sol u e n
Franc e pa r  l a requisitio n de s
entreprise s concernees .
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5.  L'etablissemen t  de s liste s e t
seuil s r6sulten t  auss i  d e
critere s d e no n disponibilit e
dans le s pay s vises ,  o u d e no n
possibilit e d e contournsmsnt .  Cs
dsrnis r  poin t  es t  essentie l  ca r
de plu s e n plu s d e pay s
nouvellemen t  industrialise s n e
fon t  pa s parti e d u COCOM e t  son t
done e n mesur e d e s e substitue r
aux industriel s occidentau x
soumi s a u contr61e .  Le s pay s
tier s (Suisse ,  Autriche ,  Suede ,
Finlande ,  Singapour ,  Core e d u
Sud... )  on t  et 6 soumi s a  un e
"campagn e d e persuasion "  qu i  a
enregistr e de s resultat s
positifs .

6.  Ce control e internationa l
avai t  egalemen t  pou r  consequenc e
de complique r  le s echange s
intra-COCOM ,  qu i  n'on t  ete
libere s qu'e n jui n 1990 .  De s
initiative s avaien t  d'ailleur s
6t e prise s pa r  l a France ,  l a
Grand e Bretagn e e t  l a RFA qu i
ont  instaur e de s licence s
generale s intr a COCOM,  dan s l a
perspectiv e d u march e uniqu e d e
1993.

Les controle s ains i  evoque s
concernen t  principalemen t  le s
vente s d e produits .  E n realite ,
le s transfert s d e technologi e
reveten t  de s forme s multiples .

I I  -  Le s modalite s de s
transfert s d e technologi e
sont  variees .

Des forme s plu s eiaboree s qu e l a
cessio n vente ,  telle s qu e l a
cooperation ,  on t  et e
institutionnalisee s a  cot e d e
pratique s informelle s voir e
ill6gales .

2. 1 -  Le s transfert s peuven t
porte r  su r  le s
connaissances ,  le s
competence s o u le s
performances .

2.1. 1 -  Le s transfert s d e
connaissance s son t  pe u
efficaces .

Ce mod e d e transfer t  correspon d
a l a cessio n d'un e licenc e
d'exploitatio n d'u n brevet ,  san s
savoi r  faire .  I I  s'adress e don e
a un e entrepris e disposan t  d e
capacite s confirmee s c e qu i  es t
couran t  dan s le s pay s
industrialises .  I I  es t  pe u
pratiqu e ave c le s pay s d u su d
pour  lesquel s l a cessio n d e
licenc e ave c savoi r  fair e (Kno w
how)  es t  plu s efficace .

2.1. 2 -  L e transfer t  d e
competence s impliqu e u n
partenaria t

Ce typ e d e transfer t  perme t  a u
destinatair e d e recevoi r  un e
aide ,  sou s form e d'assistanc e
tschniqu s o u d s formatio n a
1'utilisation .  L e transfersu r
s'sngag s a  forms r  le s
tschnicisn s qu i  n'existen t  pa s
dans 1'entrepris e o u l e pays .  Ce
typ e d e contra t  n'assur e pa s qu e
l a "greff e technologique "
survivr a a u programm e d e
formation .  Le s exemple s abonden t
dans l e domain e militair e
d'armee s laissan t  s e degrade r
des equipement s sophistique s
faut e d e savoi r  le s entretenir ,
ou encor e s e placan t  durablemen t
sous l a dependenc e d u pay s
fournisseur .
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2.1. 3 -  L e transfer t  d e
performance s perme t
d'evite r  le s echec s

La form e l a plu s simpl e es t  l e
contra t  "cl 6 e n main "  qu i
garanti t  l a constructio n d'un e
usin e mai s n e fourni t  aucun e
certitud e quan t  a  s a mis e e n
oeuvre .

C'es t  pourquo i  le s pay s pe u
developp6 s pr6feren t  le s
contrat s dit s "produi t  e n main "
qui  oblig e l e transfereu r  a
permettr e a u destinatair e d e
produir e san s aid e exterieur e
permanente .

Cett e obligatio n d e resultat ,
tre s lourde ,  n e peu t  etr e
assumee qu e pa r  d e grande s
entreprise s mai s garanti t  a
term e l a maltris e
technologique .  L a filier e
textil e offr e d e bon s exemple s
en l a matiere .

Le dsgr 6 sup6risu r  d u transfsr t
inclu t  I s domain s d e l a
concurrenc e e t  d e l a libert e
d'exporter ,  formalis e pa r  de s
contrat s "march e e n main "  qu i
garantissen t  1'autonomi e
technologiqus .

Css contrat s sophistique s
comportsn t  un e aid s tschniqu s
prolonge s (basi c snginsering )
parfoi s apport6 e pa r  un e
entrepris e differente ,  pou r
aliege r  l a dependence .  L a
missio n couvr e 1'ensembl e d e l a
gestio n de s affaire s tan t  a u
poin t  d e vu e d e 1'executio n qu e
du contrdle .  L'entrepris e doi t
communique r  a u destinatair e le s
concept s methodologique s
necessaire s e t  1'aide r  a  adapte r
son organisation .

2. 2 -  L a cooperatio n entr e pay s
occidentau x es t  un s

modalit e d e transfer t
institutionnalis 6 qu i  s e
concretis e pa r  de s
programme s sp6cifiques .

La cooperatio n peu t  etr e
bilateral e o u multilaterale ,
ell e peu t  interveni r
ponctuellemen t  o u s'inscrir e
dans u n ensembl e d e recherche s
tan t  militaire s qu e civiles ,  s t
s'appui s parfoi s su r  ds s
institution s adaptess .

2.2. 1 -  L a cooperatio n dan s l e
secteu r  civi l  donn e lie u
A de s programme s
ambitieux .

Ell e es t  l e fai t  tanto t  de s
Etats ,  tanto t  de s entreprises ,
et  le s plu s brillant s succe s
sont  bie n connus .  Concorde ,
Airbus ,  l e moteu r  CFM-5 6
developp e pa r  l a SNECMA ave c
Genera l  Electric ,  l a fuse e
ARIANE.. .

La CEE a  souhait e favorise r  l a
diffusio n de s technique s e t
optimise r  1'emplo i  de s
ressource s financiere s e n
coordonnan t  l a recherch e a u sei n
de vaste s programmes ,  cofinance s
par  le s industriels .  Quatr e axe s
principau x on t  et e retenu s :

-  le s technologie s d e
1'informatio n absorben t  4 5 % de s
credit s pou r  le s programme s
ESPRIT,  RACE,  DELTA,  DRIVE ,  AI M

-  Le s technologie s industrielle s
(materiaux ,  chimie ,  textile... )
fon t  1'obje t  d u programm e BRITE ,

-  BAP,  FLAIR ,  ECLAI R concernen t
le s ressource s biologique s ;

-  enfi n dan s l e domain e d e
1'energie ,  l a communaut 6 a  cr6 6
le s programme s TELEMAN e t  JOULE.
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Le proje t  EUREKA regroup e 1 9
pay s e t  depass e don e l e cadr e d e
l a GEE.  I I  es t  destin e a
proraouvoi r  l a recherch e dan s le s
technologie s d e pointe ,  e n vu e
d'accroitr e l a competitivit e
europeenne .

2.2. 2 -  L a cooperatio n militair e
reve t  de s aspect s
particuliers .

L'armemen t  etan t  u n facteu r  d e
souverainete ,  le s gouvernement s
sont  l e plu s souven t  a  1'origin e
de ce s cooperation s pou r
lesquelle s il s  on t  mi s e n plac e
des institution s specifiques .

2.2.2. 1 -  Le s cooperation s
bilaterale s son t  tre s
nombreuses .

C'es t  entr e le s pay s d e 1'OTA N
que s'etablissen t  l e plu s
facilemen t  de s cooperation s
fondee s su r  l a complementarit e
industriell e e t  1'equilibr e de s
echanges .  S i  l a France ,  pou r  de s
raison s technique s e t
financiere s a  pou r  partenaire s
principau x l a RFA,  l a Grand e
Bretagn e e t  le s Etats-Unis ,  tou s
le s pay s d e 1'OTA N son t
concerne s pa r  de s accord s
bilateraux .  Le s accord s prennen t
l a form e d'u n Memorandu m
d'Entent e (MDE/MOU)  qu i  present e
l a particularit y d e constitue r
un engagemen t  internationa l
insusceptibl e d e recour s devan t
une juridiction .

2.2.2. 2 -  Le s cooperation s
multilaterale s s e

developpen t  dan s l e
cadr e d'institution s
adaptees .

Deux d'entr e elle s meriten t  un e
attentio n particulier e :  l a CDNA
et  l e GEIP .

1-  l a Conferenc e de s Directeur s
Nationau x d'Armemen t  a  remplac e
en 196 6 l e Comit e d e I'Armemen t
dans 1'organisatio n d e I 1OTAN.
Place e sou s 1'autorit e d u
conseil ,  ell e dispos e d e 7
groupe s principau x :  de s groupe s
adapte s au x 3  armee s (terre ,
air ,  mer )  u n group e d e recherch e
de defense ,  u n group e
interarmee s su r  le s
communication s e t
1'electronique ,  u n group e
consultati f  d'industriel s (NIAG )
et  u n group e consultati f  su r  le s
pratique s d'acquisitio n
(AC/313) .

Succedan t  a  u n group e su r  l a
propriet e intellectuelle ,
I 1AC/31 3 a  et e cre e e n octobr e
1981 pou r  etudie r  le s mecanisme s
legislatifs ,  contractuels ,
financier s e t  administratif s de s
realisation s d'armemen t  e n
cooperation ,  e n vu e d'harmonise r
le s pratiques ,  d e facilite r  le s
procedure s contractuelles ,  d e
reduir e le s cout s e t  d e
promouvoi r  l a cooperatio n entr e
le s gouvernement s e t  le s
industriels .

Le group e etabli t  de s
recommandations ,  publiee s dan s
l a seri e "AACP" ,  qu i  porten t
principalemen t  su r  l a
negociatio n de s accord s d e
cooperation .
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Le group e a  d6velopp 6 e n
particulis r  ds s ligne s
directrice s pou r  l a fixatio n de s
prix ,  le s probleme s d e change ,
l a responsabilit e e n ca s d'usag e
illega l  d e brevets ,  le s dommages
cause s au x tiers ,  le s echange s
d'information s techniques ,  l a
selectio n de s fournisseurs .

Dans l e prolongemen t  de s
initiative s prise s pa r  l a CDNA
pour  promouvoi r  1'exploitatio n
des technologie s 6mergentes ,  i l
a etabl i  diverse s mesure s
pratique s pou r  encourage r  de s
contact s pr6coce s entr e
industriel s e t  gouvernement s a
parti r  d e model e typ e d e
declaratio n d'intere t  e t  d e
declaratio n d'intention ,  o u
encor e e n proposan t  dfe s critere s
ds repartitio n de s cout s e t  d u
travail .

Le group e AC/31 3 a  egalemen t  mi s
au poin t  un e list e typ e de s
point s a  prendr e e n
consideratio n pou r  redige r  u n
Memorandum d'entsnt s d s
programm s (PMOU)  qui ,  sign s a
1'ouvsrtur s d u programms ,  pos s
Is s prin -  cips s fondamsntau x d s
l a cooperatio n pou r  tout s Is s
phass s d u programm s
(faisabilite ,  developpement ,
fabrication ,  maintenance ,
retrai t  d u service) .

Pour  facilite r  l a negociatio n
avec le s industriel s de s
contrat s necessaire s au x
programmes ,  l e group e a  consult e
l e NIA G e t  mi s a u poin t  de s
ligne s directrice s pou r  le s
etude s d e faisabilit e e t  le s
developpement s ;  dan s c e dernie r
cas ,  de s exemple s d e clause s
sont  propos6es .

Le group e a  enfi n propos e de s
mecanisme s pou r  associe r  au x
d6veloppement s le s pay s don t  le s
industrie s d e defsns s son t  ps u

devsloppess ,  d e manier e a  leu r
permettr e d'etendr e leu r  bas e
technologique ,  o u encor e de s
procedure s pou r  raccourci r  l e
dela i  d e signatur e de s
Memorandum d'entente ,  e t  a
6galemen t  contribu 6 au x
reflexion s d'u n group e ad-ho c
sur  le s incidence s su r  le s
acquisition s d e defens e de s
n6gociation s su r  le s force s
conventionnelle s e n Europ e
(FCE) ,  e n particulie r  pou r  l a
concurrenc e transfrontaliere ,  l e
just e retou r  e t  le s transfert s
de technologie .

Les travau x e n cour s concernen t
des exemple s d e clause s d e MDE,
une claus e contractuell e d e
propriet e intellectuell e de s
logiciels ,  l e cou t  globa l  d e
possession ,  le s question s
d'impositions.. .

Les recommendation s d e 1'AC/31 3
paraissen t  importante s dan s l a
mesur e o u elle s prefiguren t  u n
droi t  internationa l  d e l a
cooperatio n d'armemen t  d̂ on t  le s
instrument s juridique s resten t  a
6tablir .

2.  L e group e Europ6e n
Independen t  de s programme s
(G.E.I.P )  a  et e fond 6 l e 2
f6vrie r  197 6 pa r  le s pay s
europeen s d e 1'Allianc e
Atlantique ,  a  1'epoqu e l a RFA,
l a Belgique ,  I s Dansmark ,  l a
Francs ,  l a Grscs ,  I'ltalis ,  I s
Luxsmbourg ,  l a Norvsgs ,  Is s
Pays-Bas ,  l e Royaume-Un i  e t  l a
Turquie .  L'Espagn e e t  l e
Portuga l  on t  rejoin t  a  un e dat e
ulterieure .

La "chart e d u GEIP" ,  qu i  a  6t 6
approuv6 e alors ,  present e le s
quatr e objectif s d e cett e
demarche ,  extra!t s d e l a
resolutio n commune d u 2  fevrie r
1976 :
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-  "Permettr e u n emplo i  efficac e
des moyen s financier s affect6 s a
l a recherche ,  a u developpemen t
et  a  1'acquisitio n d e materie l  ;

-  accroitr e l a standardisatio n
et  I'interop6rabilit 6 de s
materiels ,  c e qu i  faciliter a
auss i  l a cooperatio n dan s le s
domaine s d e l a logistiqu e e t  d e
1'entrainement ,

-  assure r  l e maintie n d'u n sain s
bass industrisll e e t
technologiqu e europeenn e dan s l e
domain s d e l a Defense ,

-  accroitr e e n meme temp s l e
poid s d e 1'Europ e dan s se s
rapport s ave c le s Etats-Uni s e t
l e Canada. "

I I  convisn t  d s souligns r  qu s I s
GEIP es t  etabl i  su r  l a bas e d e
cett e charte ,  mai s san s passe r
par  u n trait e a u nivea u de s
Etats .  Cec i  impliqu e notammen t
que l e GEI P n e dispos e pa s d'un e
personnalit e juridiqu e propre ,
ne peu t  pa s s'appuye r  su r  le s
reglementation s e t  juridiction s
applicable s au x organisme s
internationaux ,  e t  notammen t  n s
psut  pa s d6tsni r  d s bis n propre ,
ni  passe r  d e contrat s e n so n
nom.  I I  doi t  don e s'appuye r  su r
le s disposition s r6glementaires ,
juridique s e t  contractuelle s de s
pays participants .

I  -  L a structur e d e
fonctionnemen t  d u GEIP .

Pour  atteindr e se s objectifs ,  l e
GEIP s'es t  dot e d'un e structur e
articuie e autou r  d e 3
commission s e t  2  groupe s
speciau x subordonne s au x
Directeur s Nationau x d'Armement .

Ceux-c i  renden t  compt e depui s
novembr e 198 4 au x ministre s d e

l a Defens e de s pay s membres ,  qu i
constituen t  1'6chelo n sup6rieu r
du GEI P e t  qu i  procuren t  a  se s
travau x un e tre s haut e
visibilite .

La Commissio n I  trait e
1'harmonisatio n de s besoin s  s t
dss specification s de s produit s
futurs ,  e t  couvr e le s programme s
en cooperatio n a  plu s lon g
terme .

La Commissio n I I  trait e d e l a
cooperatio n europeenn e e n
matier e d e recherche .  Cett e
cooperatio n compren d notammen t
l a mis e e n oeuvr e d u programm e
"EUCLID"  (Europea n Cooperatio n
fo r  th e Lon g ter m I n Defense) ,
ou le s pay s son t  appeie s a
harmonise r  leur s effort s dan s
onze domaine s repute s
prioritaire s (le s "Common
Europea n Priorit y Areas "  CEPA)
et  a  s'engage r  concretemen t  su r
des projet s d e Recherch e e t  d e
Developpement s Exploratoirs s
(Researc h an d Technolog y Projec t
RTF).

Ving t  si x projet s son t  entr6 s e n
1990 e n phas e d e definition .
Leur s arrangement s technique s
devraien t  etr e signe s a u cour s
des prochai n moi s e t  l a plupar t
devraien t  fair e ains i  1'obje t
d'appel s d'offre s de s cett e
annee .

La somme de s engagement s pou r
ces ving t  si x projet s es t  d e 7 1
MECUS pou r  199 1 e t  d e 8 0 MECUS
pour  1992 .

La Commissio n II I  trait e de s
procedure s e t  de s affaire s
reglementaire s e t  contrac -
tuelles ,  dan s l e bu t  d e
facilite r  le s operation s
Internationale s e t
1'europeanisatio n de s affaire s
d'armement .  A  c e titre ,  ell e
s'interess e au x grand s principe s
et  procedure s d'ouvertur e de s
marche s d'equipemen t  d e defense .
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Cett e commissio n s'appui e su r
le s travau x d e diver s groupe s
sur  de s sujet s plu s specialise s
tel s qu e :

-  l a competitio n e t
1'eiargisssmsn t  ds s appel s
d'offre ,

-  l e just e retour ,

-  l e traitemen t  de s pay s e n
developpemen t  industrie l
(Developin g Defens e Industrie s -
DDI  -  principalemen t  Turquie ,
Grec e e t  Portugal) ,

-  le s transfert s d e technologi e
et  le s droit s d e propri6t 6
industrielle .

-  U n group e specia l  su r  le s
communication s (Tas k Forc e C  3  -
communication-contr61e-e t
commandement)  a  et 6 etabl i  dan s
l e bu t  d e permettr e a
1'Industri e europ6enn e d e s e
pr6pare r  au x importante s
operation s pr6vue s pa r  1'OTA N
pour  renouvele r  se s
infrastructure s d e C3 dan s le s
20 prochaine s annees .  Le s
travau x porten t  actuellemen t  su r
1'etablissemen t  d e norme s e t
standards ,  1'evaluatio n d s
differsnts s architectures ,  e t  l a
resolutio n de s point s dur s
technologiques .

-  U n group e ad-ho c (AH G "1992" )
charg e d'analyse r  le s
consequence s d u march e commun
europee n su r  le s activite s d u
GEIP,  don t  l e manda t  ss t
actuellemen t  e n cour s
d'approbation .

En paraliei e a  cett e structur e
etatique ,  le s industriel s
Europ6en s on t  l a possibilit e
d'harmonise r  leu r  vue s a u sei n
du "Group e de s Industriel s
Europ6en s d e l a Defense "
(Europea n Defens e Industria l
Group -  EDIG) .

2. 3 -  Le s transfert s d e
technologi e peuven t  auss i
etr e informel s voir e
ill6gaux .

2.3. 1 -  Il s  n6cessiten t  de s
structure s d e recuei l  d u
renseignement .

L'URSS sembl e avoi r
particulieremen t  developp 6 c e
domain e e n articulan t  so n
system e d e recuei l  d u
renseignemen t  scientifiqu e e t
techniqu e autou r  d e l a VPK
(Commissio n d u Presidsn t  d u
Conssi l  ds s Ministrss) .  L a VPK
est  charge e d e determine r  le s
axes d e recherch e d u KGB,  d u
GRU,  d u GKNT e t  d e 1'agenc e I V
charge e d e contourne r  le s
contrdle s d u COCOM,  l e KGB 6tan t
plu s particulieremen t  charg e d e
coordonne r  le s effort s de s
satellites ,  don t  l a productio n
devrai t  diminuer .  Ains i  1'URS S a
perd u 1'aid e de s service s
d'Allemagn e d e 1'Es t
(principalemen t  l a
Hauptverwaltun g fu r  Aufklarung) .

2.3. 2 -  Le s transfert s il!6gau x
ou informel s s'appuien t
su r  de s document s
scientifique s o u de s
materiels .

Les controle s douanier s son t
tre s difficile s a  mettr e e n
oeuvr e e t  certain s specialiste s
admetten t  qu e le s probabilite s
de detectio n d'u n detournemen t
sont  minimes .  Certain s materiel s
sovi6tique s presenten t  ains i  de s
ressem -  blance s etonnante s ave c
le s materiel s occidentau x :
missile s ATOLL e t  Sidewinder ,
Illyouchin e 8 6 e t  Boein g 747 ,
Illyouchin e 6 7 e t  Lockee d C  141 ,
l e SST Tupole v e t  l e Concorde .
Au nivea u de s equipements ,  l e
"revers e engineering "  es t  encor e
plu s difficil e a  mettr e e n
evidence .
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Les "technologie s demembrees "
sont  de s connaissance s
scientifique s divulguee s lor s d e
colloque s o u qu i  figuren t  dan s
le s notice s techniques ,
instruction s d e fabrication ,
plans ,  o u rapport s d'evaluatio n
des materiels .  Pou r  empeche r  c e
typ e d e transfert ,  i l  faudrai t
interdir e 1'acce s de s pay s
hostile s au x rencontre s
scientifiques ,  e t  exerce r  u n
control e de s technologie s
demembrees telIs s qu s le s
instruction s d e fabricatio n qu i
sont  consideree s comme etan t  u n
moysn sfficac s d e transfsrt .

Les risque s d s detournsmsn t  son t
done resl s s t  il s  limiten t  l a
volont e d'ou -  vertur e de s
detenteur s d e technologie ,  mai s
meme lorsqu'i l  y  a  volont e d e
transferor ,  1'operatio n peu t
rencontre r  d e nombreu x
obstacles .

Il l  -  Le s obstacle s son t
d'ordre s culturel ,
economique ,  technique ,
politique .

3. 1 -  Le s obstacle s culturel s
son t  linguistique s e t
sociologiques .

3.1. 1 -  L'absenc s d s langag s
commun soulev e de s difficulte s
parfoi s inattendues .

I I  s'agi t  d'abor d d e l a
comprehensio n mutuelle ,
compliqu6 e pa r  1'usag e mai
maitris e d e 1'anglai s pa r  de s
non anglophones .  Le s latin s
semblen t  particulieremen t
handicape s e n raiso n de s derive s
de sen s d e mot s d'origin e latin e
incorpor6 s dan s 1'anglais .

Ainsi ,  doit-o n traduir e "design "
par  dessi n o u conceptio n ?

L'imprecisio n d e certain s
concept s divis e le s anglophone s
sux meme s t  o n psu t  y  voi r  l a
raiso n d u devsloppsmsn t  ds s
profsssion s juridiqus s au x
Etats-Unis .

Ls choi x d s l a langu e d e
redactio n d'u n accor d
multilatera l  peu t  s e rev61s r
deiica t  :  de s lorsqu'u n pay s
demande un e traductio n dan s s a
langue ,  tou s le s participant s s e
senten t  tenu s a  l a meme
exigence ,  mai s i l  y  a  pe u d e
chance s qu e toute s ce s version s
faisan t  egalemen t  fo i  soien t
parfaitemen t  conformes .

3.1. 2 -  Le s obstacle s
sociologique s resulten t  de s
rapport s etroit s entr e l a
techniqu e e t  l a culture .

Il s s e rencontren t  surtou t  dan s
le s relation s ave c le s pay s d u
Sud.

Dsni s GOULET (3 )  obssrv s qu s l a
tschnologi s occidsntal e repos e
sur  quatr e valeur s essentielle s
qui  rentren t  e n confli t  ave c le s
culture s vernaculaire s d u Tier s
Monde.

1.  L a rationnalit e s'oppos e a
une visio n symboliqu e e t
mythique ;
2.  l a notio n d'efficacit e repos e
sur  u n raisonnemen t  d'exclusio n
ou d'inclusio n d'u n parametr e
particulier .  L'approch e
pragmatiqu e e t  mecanist e d e
I'efficacit e pa r  1'Occiden t  n e
pren d pa s toujour s e n compt e le s
valeur s morales ,  religieuses ,
familiales .
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Cett s attitud s evolu s cependan t
car  l e facteu r  "pollution "  es t
de mieu x e n mieu x pri s e n compt e
:  1'environnsmsn t  ss t  dsven u un e
11 interna l  it6" .

3.  L a techniqu e es t  fond6 e su r
l a confrontatio n de s fait s
humain s e t  naturels ,  e t  decoup e
l a realit e pou r  resoudr e de s
probiemes .  Cett e approch e n'es t
pas compatibl e ave c 1'attitud e
contemplativ e e t  l e sentimen t
d'harmoni e qu i  donn e au x
individu s d e certaine s societe s
conscienc e d'apparteni r  a  u n
"tout "  indivisible .

4.  Enfin ,  1'occidsnta l  possed e
uns visio n prom6theenn e d e
1'Univers .  Le s force s d e l a
natur e son t  "utilisees "  e t  leu r
existenc e es t  e n rappor t  ave c
leu r  utilite .

Ces quatr e difference s
expliquen t  l e malais e d e
certaine s culture s fac s a  l a
tschnologis .

3. 2 -  Le s obstacle s economiques .

3.2. 1 -  L e transfer t  d e
technologi e n e
correspon d pa s toujour s
aux  besoins .

3.2.1. 1 - L'adaptatio n
economiqu e es t  parfoi s
neglige e a u profi t  d u
mimetism e
technologiqus .

C'es t  u n problem s qu i  ss t  port 6
a so n paroxysm s dan s Is s pay s d u
Tier s Mond s mai s i l  concern e
auss i  le s entreprise s
occidentale s confrontee s a  u n
choi x d e technologie .

Les PVD acquisrrsn t  souven t  de s
techno -  logie s utilisan t  un s

combinaiso n d s factsur s d e
productio n (capita l  s t  travail )
qui  n'es t  pa s optimal e dan s leu r
contexte ,  e t  cett e situatio n
result s d'un s conjonctio n
d'interet s :

-  Is s sxpsrt s objsctsn t  qu s
1'adaptatio n ssrai t  tro p
onersus s o u d6gradsrai t  Is s
psrformancss ;

-  l a nouvsll s tschnologi s
valoris s I s receveu r  e t  peu t
l e pousse r  a  de s operation s d e
prestige ,

-  l e transf6reu r  n e souhait e pa s
diffuse r  un e technologi e
alternativ e e t  concurrente .

Ce mimetism e technologiqu e es t
n6fast e ca r  i l  renforc e le s
lien s d e dependanc e e t  empech e
I'acquereu r  d'arrive r  a  term e a
1'autonomi e technologique .

3.2.1. 2 -  L'inad6quatio n de s
besoin s s e rencontr e auss i  dan s
le s cooperation s militaires .

Pour  qu'un e cooperatio n d e
defens e s'instaure ,  i l  fau t  un e
conjonctio n de s calendrier s d e
renouvellemen t  e t  u n accor d su r
l a definitio n d u produi t  e t  l a
repartitio n d u travail .  Su r  c e
dernie r  point ,  le s travau x mene s
a 1'OTA N contribuen t  largemen t  a
l a definitio n d e bssoin s
communs,  mai s es s besoin s on t
souven t  et e d6fini s pa r
1'envelopp e de s besoin s de s
diver s participant s e t  no n pa s
par  l e noya u commun.  Cel a
condui t  a  de s produit s tr&s
sophistiques ,  pou r  assure r  l a
polyvalenc e de s missions ,  e t
done tre s cher ,  parfoi s meme
trop .  Auss i  beaucou p d s
programms s n s voisn t  pa s l e jou r
ou son t  abandonn6 s a  un e phas e
pr6coc e (c f  NFR 90) .
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Des habitude s diff6rente s dan s
l a gestio n de s pare s d e
materiel s a  longtemp s constitu e
un obstacl e a  l a cooperatio n
europ6enn e e n matier e d e
blindes ,  certain s pay s
fonctionnan t  ave c deu x
generations ,  c e qu i  impos s ds s
rsnouvsllsmsnt s tou s Is s 1 5 ans ,
d'autrs s rsnouvslan t  1'ensembl e
du par e tou s le s 3 0 ans .  Un e
evolutio n de s culture s
permettan t  d'harmonise r  le s
calendrier s sembl e toutefoi s s e
dessiner .

La repartitio n d u travai l
constitu e 6galemen t  un e pierr e
d'achoppemen t  d e taill e :  l a
logiqu e d e mis e e n commun d e
capacite s compl6mentaire s es t
contrari6 e pa r  l a volont e de s
pays d e profite r  d e ce s
cooperation s pou r  comble r  leur s
retard s technologiques ,  e n s e
chargean t  precisemmen t  de s
partie s qu'il s  "n e savsn t  pa s
faire" .  Le s programme s le s plu s
r6cent s comporten t  un e fort e
par t  d e logiciel s o u
d'electroniqu e avanc6e .  C'es t
cett e parti s nobl s qu i  ss t
rsvsndique s pa r  tou s Is s
partsnairs s qu i  y  voien t  un e
possibilit e relativemen t  pe u
on6reus e d e fair e progresse r
leu r  Industri e dan s de s domaine s
decisif s pou r  1'avenir .

La volont e d'implique r  le s pay s
dont  1'Industri e d e defens e es t
en devsloppsmsn t  (DDI )  s s hsurt s
a un s doubl s difficult e :  Is s
pays "richss "  dsvraien t  accepte r
de flnance r  e n grand e parti e de s
developpement s mettan t  e n je u
des technologie s essentielle s
qui  seraien t  realise s dan s le s
pays qu i  n e disposen t  pa s d e ce s
technologie s (sau f  a  accepte r  l e
princip e d e Pete r  "Chacu n doi t
fair e c e qu'i l  n'arriv e pa s a
faire") .

Cel a constitu e u n risqu e
techniqu e difficil e a  assume r  e t
se heurt e a  1'oppositio n de s
industriel s qu i  n'envisagen t  pa s
spontanemen t  d e renonce r  a  de s

contrat s prometteurs ,  surtou t  s i
cel a doi t  multiplie r  le s
concurrent s e t  augmente r  un e
capacit e d e productio n d6j a
exc6dentaire .

3.2. 2 - Les proprietaire s d e l a
technologi e veulen t
6vite r  un e concurrenc e
indue .

Pour  limite r  le s risque s d e
concurrence ,  le s industriel s qu i
transferen t  ds s technologie s
introduisen t  dan s leur s contrat s
des clause s restrictive s
concernan t  l a commercialisatio n
ou meme l a production ,  e t
veulen t  s'assure r  qu e leur s
technologie s n e seron t  pa r
indumen t  dissemin6es .

La commercialisatio n es t
frequemmen t  limite e a u
territoir e nationa l  d u receveur ,
ce qu i  preserv e pou r  l e
transfereu r  le s autre s marches .

Les condition s d e productio n
peuven t  auss i  etr e amenagee s e n
imposan t  1'approvisionnemen t  e n
matiere s premiere s o u sou s
ensemble s aupre s d u transf6reur ,
ou encor e e n limitan t  l a
productio n a  u n produit ,  o u un e
categori e d e produits ,  e t  qu i
peut  alle r  jusqu' a
1'interdictio n d e modification .

Le souc i  essentie l  de s
industriel s es t  e n effe t  d e n e
pas etr e depossede s d e leu r
technologi e san s contrepartie .
Le risqu e d e disseminatio n no n
maltrise e es t  r6e l  dan s le s
programme s militaire s e n
cooperation .  L a confidentialit e
des information s echangee s entr e
pay s participant s es t  certe s
garanti e entr e pay s
participants ,  a  l a suit e d'u n
accor d OTAN d e 197 0 su r  l a
communication ,  a  de s fin s d e
defense ,  d'information s
technique s faisan t  1'obje t  d e
droit s d e propriete ,  qu i  impos e
des mesure s d e protectio n
efficaces .
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Mai s le s pay s divergen t  su r  l a
porte e d e 1'expressio n " a de s
fin s d e defense" ,  le s americain s
en particulie r  estiman t  qu'ell e
le s autoris e a  transmettr e le s
droit s d e reproductio n acqui s
dans u n programm e e n
cooperation ,  a  de s pay s qu i
n'auraien t  pa s financ e c e
programme ,  e t  eventuellemen t
sans contrepartie ,  dan s l e cadr e
de leur s programme s d'aid e
gratuit e (gran t  aid) .  Le s autre s
membres d e 1'OTA N contesten t
cett e interpretation ,  e t  ell e
inquiet e beaucou p le s
industriel s qu i  son t  d'ailleur s
amenes bie n souven t  a
autofinance r  un e parti e de s
developpements .

3.2. 3 -  Le s transfert s d e
technologi e son t
on6reux .

Dans l e ca s d e transfsr t  minima l
(licsncs )  I s cou t  support 6 pa r
I s rscsvsu r  comprsn d no n
ssulsmsn t  Is s rsdsvancs s mai s
auss i  I s  cou t  d s 1'adaptatio n a
l a nouvsll s  technologi e ;  l e
rappor t  cout/efficacit e peu t
etr e mediocr e dan s le s pay s pe u
industrialises .  Le s transfert s
plu s efficace s (c f  2.1. 3 ci -
dessus )  son t  encor e plu s on6reu x
et  induisen t  u n problem e d e
financement .

Tout  transfer t  s e caracteris e
par  deu x flu x :  u n flu x
technologiqu e d u centr e ver s l a
p6riph6rie ,  e t  u n flu x financie r
dans 1'autr e ssns .  Cs dernie r
suppos e un e accumulatio n d e
capita l  a  l a peripheri e qu i
n'exist e pa s e t  ss t  pallie s pa r
1'smprunt .

Lss PVD s e son t  don e endettes ,
parfoi s a  de s niveau x excessifs ,
avec le s consequence s qu e 1'o n
connait .  L a dependenc e
technologiqu e s'es t  don e doubie e

d'un e dependenc e financiere .  L a
situetio n n e pourr a etr e
meitrise e e  1'eveni r  qu e pe r  l e
mis e e n oeuvr e d'un e politiqu e
globel e visen t  e  feir e de s
trensfert s d e technologi e
1'instrumen t  reisonn e d u
developpemen t  scientifiqu e e t
techniqu e de s pey s
b6n6ficieires .

3. 3 -  Le s transfert s d e
technologi e peuven t  etr e
contrarie s pa r  de s
consideration s politiques .

3.3. 1 -  Le s transfert s d e
technologi e son t  u n
instrumen t  d u dialogu e
diplomatique .

Le volont e de s pey s occidenteu x
de feir e respecte r  de s veleur s
superieure s telle s qu e le s
Droit s d e 1'Homm e o u l e respec t
du droi t  internetione l  e  condui t
e diverse s reprise s e  pretique r
des emberg o economique s qu i  on t
vis e pe r  exempl e 1'Afriqu e d u
Sud,  l e Chin e o u 1'Irek .

Les mesure s son t  eppliquee s eve c
plu s o u moin s d e constenc e e t
leu r  efficecit e politiqu e es t
incertaine .

3.3. 2 -  Le s institution s
internationale s resten t
a mettr e e n place .

Les reflexion s men6e s a  l a suit e
de 1'eccor d su r  le s FCE on t
confirm e l e volont e d s
promouvoi r  Is s trensfsrt s d s
tschnologi s e t  on t  mi s s n
evidenc e I'ebsenc e d'un e
orgenisetio n specifiqu e qu i
serei t  cherge e d e le s
developper ,  mai s i l  n e sembl e
pes qu e cett e constetetio n
conduis e immedietemen t  e  de s
demarche s positives .
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En revanch e i l  parel t
in6viteble ,  den s u n context e d e
diminutio n pr6visibl e de s
budget s militeires ,  d e recouri r
deventeg e a  l a concurrsnc s
intsrnationals .  L'sxtsnsio n e
1'snssmbl s d s 1'OTA N ds s
procedure s d'ouvertur e
reciproqu e de s merche s
d'ermement ,  imit6e s d e 1'accor d
frane e britanniqu e d'achet s
crois6s ,  es t  un e hypothes e qu i
n'es t  pa s ecartee .

Cel a pourrei t  conduir e e  term e e
une divisio n d u trevei l  don t  Is s
consequence s strategique s
doiven t  etr e envisag6es .

3.3. 3 -  L e caracter e strategiqu e
de 1'Industri e
d'armemen t  interdi t  un s
divisio n syst6matiqu e d u
travail .

La logiqu e economiqu e voudrai t
que 1'o n confi e l a productio n
d'u n typ e d e materie l  a u pay s l e
plu s efficace .

Cstt e concentretio n de s source s
est  dej a difficil e e  reelise r
dans chequ e peys ,  le s donneur s
d'ordre s consideran t  qu e l e
maintie n d'un e concurrenc e
constitu e un e garenti e pou r  le s
prix .

Mai s 1'augmentetio n d u cou t  de s
armement s conduir a
necessairemen t  a  un e
specialisatio n qu i  n'es t
acceptebl e e u nivee u de s
met6riel s complets .  Ell e peu t
toutefoi s etr e envisage e a u
nivea u de s composants ,  l a
dependenc e mutuell e reforcan t
le s solidarit6s .  Un e tell e
evolutio n es t  san s dout e
souhaitebl e 6conomiquemen t  mai s
l e nivea u actue l  d e
1'integratio n politiqu e e n
Europ e pe r  exempl e n e perme t  pe s
de pense r  qu e Is s Etet s son t  e
l e vsill e d e renonce r  e
1'instrumen t  mej  eu r
d'independenc e netionel e qu e
constitu e un e Industri e
d'ermemen t  eutonome .

Le Frenc e jou e u n rol e
determinen t  den s le s
negocietion s su r  1'Europ e d e l e
securit e e t  d e l e defense .
L'edificatio n d e cett e Europ e d e
l a defens e es t  d'ebor d un e
demarch e politiqu e e t  o n assist e
a de s progr6 s spectaculeire s d e
ce poin t  d e vue ,  qu i  n e
rsmsttsn t  pe s s n ceus s
1'Allienc e mei s e u contreir e
visen t  e  l e renforcer .

Ce mouvemen t  pess e pa r  u n
developpemen t  accr u de s
cooperation s industrielle s qu i
sont  a  l a bas e de s transfert s d s
technologies .
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The COCOM meeting held in Paris on 23 and 24 May 1991,
at the time these lines were written, attracted the attention of
the media, who had already become aware of the problem of
transfers of technology during the Gulf crisis.

This meeting highlighted the government's problem of how
to define a simple set of lines of conduct relating to
technology for military use. This problem is not very
different from the questions the industrialists are asking
themselves: should we cooperate, should we sell, should we
buy?

The meaning of the expression "transfer of technology" is
uncertain because it groups together two ill-defined terms.
Whereas the first seems to cover the legal meaning —
transmission of rights, the second deserves closer
examination since its meaning has changed.

It has developed from its etymological definition of the
study, discussion or science of techniques, to that of a whole
series of data, skills, methods and tools relating to the
design, production, testing or use (installation, exploitation,
maintenance, repair and revision) of goods or processes.

This definition has sometimes been criticized in that it
places both tangible resources (information, methods, tools)
and intangible resources (savoir-faire, know-how) on the
same level. However, these two aspects deserve equal
attention since the implementation of tools and methods is
sometimes impossible without know-how.

Moreover, in current usage the word technology has
connotations with sophisticated techniques, ones that are
difficul t to implement or even require substantial
investments (electronics, nuclear industry).

Transfer of technology takes place when one party, which
has thorough knowledge of a production or administrative
process1, puts another party in the position of being able to
implement that process — in its original state or in an
adapted form — independently, in a variable amount of
time, thus, where applicable, enabling it to innovate by using
the process-as a starting point.

There is therefore a situation of imbalance between the two
parties which is especially sensitive when it involves
industrialists from countries with very different technical
levels, as is the case in North-South relationships.

If we look at history, we find that transfers of technology
used to take place informally (gunpowder, the compass or
printing) but the intensification of such transfers in the age of
the industrial revolution led the Europeans to formalise
them in a common framework: this was the aim of the Paris
Convention of 20 March 1883.

The emergence of a hostile bloc after 1945, followed by the
developing countries' desire for access to Western

technology, brought with them a change in the parameters of
the industrial sector in the political and economic field.

In fact, potential purchasers of technology may include
nationals of Western countries and of the countries of
Eastern Europe as well as the developing countries, and any
transfer gives rise to a different set of problems depending
on the country at the receiving end, which in extreme cases
(hostile developing countries) involves economic, political
(strategic) and legal considerations.

Accordingly, no general, universal recommendation can be
laid down in this field, since transfers of technology,
corresponding to a wide variety of different end uses, are
concluded by means of a very wide variety of modalities with
a view to overcoming difficulties of every sort.

1. THE END USES OF TRANSFERS OF
TECHNOLOG Y ARE MANY AND VARIE D
Transfers of technology respond above all to countries' or
industrialists' desire to maintain their position in the
forefront of international competition by means of technical
progress.

Exchanges of this kind therefore fall into a political context
of industrial strategy and appropriate legal instruments are
used to implement them.

1.1 The Basic Motivations are Technical Ones
However, they are very disparate and a distinction should be
drawn between transfers to the South, the East and the West.

1.1.1 Transfers to the Developing Countries can be Viewed
as the Key to Future Economic Development
They are often the subject of inter-state agreements or
agreements between a company and a public authority, in
view of the lack of credible interlocutors in the private sector
and the strategic interest of the transfer for the country at the
receiving end as a whole.

The developing countries' technological assets are very
limited and their primary needs are in the agricultural sector.
However, this sector is not always given priority since it does
not appear desirable to create underemployment which
could well result from excessively rapid growth in
agricultural productivity. Moreover, such productivity
necessitates an industrial diversion in order to produce tools
or fertilizers.

Over and above basic needs, many developing countries
have embarked on ambitious industrial development
programmes and have given priority to prestige operations,
supported by Western countries but sometimes doomed to
failure.

The Southern nations do not all fall into the same category
and the impact of transfers of technology varies
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considerably depending upon whether they benefit African
countries or the bright lights of the Far East. The example of
Newly Industrialising Countries like South Korea is
evidence that transfers of technology are a powerful tool of
economic development, provided that the technological
divide is not too great. Fernand Braudel's analysis (Ref.4)
draws a distinction between the countries of the centre
(Western nations) and those on the periphery, with transfers
of technology revolving in a centrifugal movement whose
impact is all the more marked the nearer the centre they are.

Thus the effect of acceleration is the most noticeable
between countries at the centre.

1.1.2 Transfers of Technology between Western Countries
Lead to Cooperation which Makes Use of Complementary

Assets
The Western nations have mastered various forms of
technology, and such transfers are commercial rather than
an aid to development.

Commercial reasons are dominant
Upstream, in the field of research and development, the aim
is to avoid both intellectual stagnation and duplication.
Exchanges between states are sometimes formalised (e.g.
Data Exchange Agreements — DEA with the United
States). On the other hand, companies do not exchange
information at this level unless they have first safeguarded
their rights (patents).

There are also technical and financial reasons, as no country
is any longer in a position to develop forms of technology on
its own. Transfers are then aimed at exploiting
complementary assets with a view to integrating the various
necessary technologies — part of which can be acquired
from outside the company — to create a final product. Thus
a division of labour is instituted which can only be profitable
between countries or enterprises of the same technological
level with similar financial capacities and needs.

Such conditions are found for example in the NATO
countries in the military sector, or in the Western aircraft-
manufacturing nations. In both these cases, the synergies
can only be expressed provided they are preceded by the
harmonisation of standards.

From the standpoint of micro-economics, transfers of
technology also enable the enterprise to grow, in that on the
one hand, they call for formalisation of technical knowledge
and on the other hand they are an incentive for
developments to be continued so as to avoid the effects of
return competition. Lastly the licence fees can sometimes be
a substantial source of income.

1.1.3 Transfers to the Countries of Eastern Europe are a
Method of Remedying their Technological Backwardness
The countries of Eastern Europe are behindhand in many
sectors. There are many different reasons for this: five year
plans giving no incentive to new technologies, cumbersome
administration, the criteria for regulating the economy.

Their technological level is not uniform, but in the
armaments sector it is equal or close to that of the West. It is
not known what percentage of the innovation was
contributed by these countries themselves and what results
from unauthorised transfers (avoidance of barriers such as
COCOM, or espionage).

It seems to be acknowledged that the USSR has resorted to
such methods but it is difficul t to measure the advantage
thus achieved.

Julian Cooper considers that the Soviets do not wish to
become dependent on Western technology and that
especially in the area of defence the research is purely Soviet
and was initiated many years ago.

Sutton, on the other hand, argues in defence of the notion
that the USSR's economic development is based on Western
technology. Table I appended lists legal or illici t transfers
that have had an impact on military technology.

In the civil sector, the gap seems very wide in the chemicals,
automobile and data processing sectors, and generally in the
consumer durables industries. However the USSR is ahead
of the West in some sectors: it sells licences in the field of
welding, electromagnetic copper moulding, surgical
instruments etc.

The example of the USSR shows that aside from the
technical aspects, transfers of technology also fall into a
strategic and political context.

1.2 A Strategic and Political Context
Even apparently purely commercial uses are not exempt
from political considerations and follow the dictates of
strategic, even ethical, objectives.

1.2.1 Development is a Moral Obligation
For many years the developing countries have been pressing
their claims especially to UNCTAD. They aspire to a new
international economic order and denounce the weight of
the West in international trade. Western nations are very
divided on the question of North-South relationships which
cannot be based on economic principles in that not only do
they provide littl e financial return, but what is more,
cooperation may give rise to redoubtable competitors in
view of the very low production costs in the countries of the
Southern hemisphere.

Aid to the developing countries accordingly essentially
follows from motives of an ethical and political nature which
are unlikely to meet with consensus in the Western world
which is itself divided.

1.2.2 The Strengthening of Europe Divides the West
The consolidation of the EEC over more than thirty years is
the result of a strong political will which has enabled
Europeans to overcome their historical and idealogical
divisions under the pressure of economic necessity.

This stengthening of Europe is sometimes viewed with
concern on the other side of the Atlantic, and confrontations
with North America occur more frequently: we are thinking,
naturally, of the ARIANE and AIRBUS which call the
technological leadership of a country into play. In the case of
Airbus, the debate involved the area of compliance with the
rules relating to the financing of technological
developments.

1.3 The Legal Context of Transfers of Technology
There is no specific internationally recognized legal
category known as the "transfer of technology agreement". It
is a question of a commercial transaction whose terms
reflect the relationship of strength between the respective
contracting parties, generally in favour of the transferor.
One international custom has gradually emerged, however,
which sets out specific rules for the countries of Eastern
Europe.

1.3.1 The Difficulty of Drafting an International Law
Relating to Transfers of Technology
Intellectual property is recognized as one of the
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fundamental rights of the individual: this right is the
property of the person who created it subject to certain
formalities (patent) and may be assigned. As these questions
are being dealt with specifically in, separate presentations,
we shall restrict ourselves here to dealing with the special
aspects of transfers of technology to Eastern Europe and the
controls to which they are subject.

1.3.2 The Control of Transfers of Technology to Eastern
Europe follows the Dictates of Strategic Requirements, but its
Implementation is Delicate

1.3.2.1 The end purposes of the control are both military
and strategic
The need for control of transfers of technology became
essential after the Second World War, when Hiroshima
demonstrated that modern technology was a decisive factor
of war and peace.

At this time, the United States had marked technological
supremacy and therefore, as a matter of course in the
context of the Cold War dramatised by the Berlin blockade,
the United States decided on a technological embargo of the
USSR and the Eastern bloc countries. In order to counter
military development by the Eastern bloc, all international
technological exchanges were placed under scrutiny.
However the desire to maintain the changes that have
occurred in Eastern Europe by modernising the economy
calls for the rules to be made more flexible.

1.3.2.2 The legal context and the control institutions
In 1949 the Western nations set up a structure, COCOM
(Coordination Committee for Multilateral Export Controls)
which groups together the NATO countries (apart from
Iceland), Australia and Japan (since 1953). It is an informal
organisation with a permanent secretariat in Paris, and it
takes its decisions unanimously. These decisions constitute
undertakings by the members which can only receive
international legal sanction and only become effective when
they are integrated into the states' substantive law.

Responsibility for control therefore falls to the states. In
France it is based on a decree dated 30 November 1944
which requires particular products defined by ministerial
decree to be submitted for preliminary authorisation. The
French administration publishes lists of equipment that is
subject to control of final destination (CDF) which
incorporate the COCOM lists into French law, whilst
armaments exports are in addition subject to authorisation
laid down by the decree of 18 April 1939. The application
for authorisation is investigated by an interministerial
commission for armaments exports which issues the
authorisation.

At COCOM, the official departments are represented
rather than the exporting industrialists. Thus exporters
submit their dossiers to the national authorities who alone
have the right to refer the matter to COCOM.

1.3.2.3 The aim of the controls has developed over time and
contains ambiguities
1. Initially the Western nations drew up three lists of

products subject to export prohibition to the so-called
"designated" countries: Warsaw Pact countries, China,
Mongolia, North Korea and Vietnam.

— List of war materials;
— List of atomic power;
— List I of dual-use products;

These lists were regularly updated until June 1990,
when they were made less restrictive to take account of
the changes in Eastern Europe. List I was considerably
reduced, principally in the machine tools, tele-
communications and data processing sectors. Three
countries, Poland, Hungary and Czechoslovakia,
benefit from even more favourable terms, provided
that there is no re-export.

2. Moreover, a long project of revision culminated, at the
annual top level meeting of COCOM held on 23rd and
24th May 1991, in an agreement to substitute list I for a
Core List which is due to come into force on 1st
September 1991.

This Core List comprises eight sectors:

1. Electronics
2.A. Advanced materials
2.B. Processing of materials
3.A. Telecommunications
3.B. Security of information
4. Receivers and lasers
5. Navigation and aero-electronics
6. Marine
7. Computers
8. Propulsion

Each heading comprises subparagraphs: A: Products
— B: Machines — C: Materials — D: Software — E:
Technology.

As in the past, critical performance thresholds are
defined. Above the highest threshold, export is
prohibited in the absence of unanimous agreement,
below the lowest threshold, export is allowed. Between
the two thresholds the exporting country is bound to
inform its partners, which enables them to be kept up
to date about "semi-sensitive" sales.

In addition, there are various procedures for waiving
the embargo, two of which are really important:

— an "administrative" exception granted directly to
the exporter by its government, without the
Committee's prior approval, provided that this
procedure is envisaged in the special notes set out
at the end of the article of lists;

— a "general" exception granted by the committee
unanimously. In the event of refusal, the country
concerned can fil e an "application for
reconsideration".

3. The new COCOM list only relates to dual-use
products. It translates a balance between
considerations of security and the need to increase
transfers of technology that are essential to the
modernisation of the economies of Eastern Europe.

It marks a great opening for sales of certified civil
aircraft and their engines, and for computers (whose
speed is no longer the main criterion, since the
threshold has been increased to 1000 megabits/
second) and the corresponding production
technologies are also derestricted. Radar equipment
for air traffic control with a radius of less than 500 kms
may also be exported. The opening for machine tools is
more limited (the precision threshold has only been
reduced from 20 to 6 microns, whereas certain
countries would have liked to go as far as 1 micron). On
the other hand it marks greater intransigency towards
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the USSR in the field of domestic telecommunications,
especially in the case of optical fibre technologies and
night vision appliances.

4. One ambiguity remains with regard to dual
technologies, the control of which results from the
theory linking industrial capacity with military
capacity. The aim therefore seems to be to limit Soviet
industry's efficiency, the economic criterion leading to
a quasi-embargo. The Europeans and Japanese are not
entirely in agreement with this mainly American
viewpoint, and this has led to confrontation regarding a
gas pipeline in Siberia. This has been resolved in
France by the requisition of the companies concerned.

5. The establishment of the lists and thresholds also result
from criteria of non-availability in the countries
concerned, or lack of possibility of getting round the
controls. The latter point is fundamental, for newly
industrialising countries are not members of COCOM
and are therefore increasingly in a position to take the
place of Western industry that is subject to control.
Third countries (Switzerland, Austria, Sweden,
Finland, Singapore, South Korea etc.) have been
subjected to "constant pressure" which has produced
positive results.

6. This international control also results in the
complication of inter-COCOM exchanges, which did
not become unrestricted until June 1990. Moreover
initiatives had been taken by France, Great Britain and
West Germany instigating general licences within
COCOM, with a view to the Single European Market
of 1993.

The controls referred to here mainly relate to sales of
products. In reality, transfers of technology can take
many forms.

2. TRANSFERS OF TECHNOLOG Y CAN TAK E A
VARIET Y OF FORMS
More complicated forms than transfer by way of sale, such
as cooperation agreements, have been institutionalised
alongside informal or even illici t practices.

2.1 Transfers can Relate to Knowledge, Skills or
Performance

2.1.1 Transfers of Knowledge Alone are not Very Effective
This method of transfer corresponds to the licence to utilize
a patent, without know-how. It is therefore intended for a
company with confirmed capabilities, as is common in the
industrialised countries. It is seldom applied to countries in
the Southern hemisphere, where the grant of a licence
coupled with know-how is more effective.

2.1.2 The Transfer of Skills Implies a Partnership
This type of transfer enables the grantee to receive help, in
the form of technical assistance or training in use. The
transferor undertakes to train technicians where there are
none in the company or in the country. This type of contract
only ensures that the "technological transplant" survives the
training programme. Examples abound in the military field
of armies leaving sophisticated equipment to deteriorate
because they do not know how to maintain it, or making
themselves permanently dependent on the supplier country.

2.1.3 The Transfer of Performance Enables the Avoidance
of Setbacks
The simplest form is the "turnkey" contract which

guarantees the construction of a plant but does not supply
any certainty as regards its implementation.

That is why less developed countries prefer so-called
"product inclusive" contracts which oblige the transferor to
put the transferee in a position to be able to produce the
product in question without permanent foreign assistance.

This obligation as to result — a very heavy obligation — can
only be assumed by large enterprises but does guarantee
technological mastery in the long term. The textile industry
offers good examples in this area.

An even higher degree of transfer includes the domain of
competition and freedom to export, formalized by "market
inclusive" contracts which guarantee technological
autonomy.

These sophisticated contracts contain extended technical
assistance (basic engineering) sometimes provided by a
different company, in order to reduce dependency. The task
covers the whole of the management of the business from the
point of view to operation and control. The enterprise has to
communicate the methodological concepts needed to the
transferee and help it to adapt its organisation.

2.2 Cooperation between Western Countries is a Means of
Institutionalised Transfer  which is to be Put into Concrete
Form by Specific Programmes
Cooperation may be bilateral or multilateral. It may take
place on a one-off basis or form part of a whole research
programme, both military and civil, and is sometimes
backed by special institutions.

2.2.1 Cooperation in the Civil Sector Leads to Ambitious
Programmes
This is done both by states and by companies, and the most
brilliant successes are well known: Concorde, Airbus, the
CFM-56 engine developed by SNECMA with General
Electric, the ARIANE rocket, etc.

The EEC wished to encourage the spread of techniques and
the optimization of financial resources by coordinating
research within vast programmes, co-financed by industry.
Four main lines have been selected:

— information technology absorbs 45% of credits for the
following programmes: ESPRIT, RACE, DELTA,
DRIVE and AIM;

— industrial technology (materials, chemicals, textiles,
etc.) are covered by the BRITE programme;

— BAP, FLAIR and ECLAIR relate to biological
resources;

— lastly in the energy sector, the EEC has set up the
TELEMAN and JOULE programmes.

The EUREKA project groups 19 countries and its context is
thus wider than the EEC. It is intended to promote research
in state-of-the-art technology, with a view to increasing
European competitiveness.

2.2.2 Military Cooperation has Special Aspects of its Own
As arms are a factor of sovereignty, usually this type of
cooperation is initiated by governments, and specific
institutions have been established with this aim in mind.

2.2.2.1 There are many bilateral cooperation programmes
Cooperation programmes based on complementary
relationships in the industrial sector and balanced
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exchanges can most easily be established between the
NATO countries. Although for technical and financial
reasons, France's main partners are the GFR, Great Britain
and the Unted States, all the NATO countries are concerned
by bilateral agreements. The agreements take the form of a
Memorandum of Understanding (MOU/MDE) which has
the particular feature of constituting an international
undertaking which is not appealable before any court.

2.2.2.2 Multilateral cooperation is developing in the
context of special institutions
Two of these deserve particular attention: the CNAD and
thelEPG.

1. The Conference of National Armament Directors
(CNAD) replaced the NATO Armaments Committee
in 1966. Placed under the aegis of the council, it has 7
main groups: groups for each of the armed services
(army, navy and airforce), an inter-army group
covering communications and electronics, an
industrial advisory group (NIAG) and an advisory
group on procurement practices (AC/313).

The successor to a group on intellectual property,
AC/313 was set up in October 1981 to study the
legislative, contractual, financial and administrative
mechanisms of the realisation of cooperation
programmes in the arms sector, with a view to
harmonizing practices, facilitating contractual
procedures, reducing costs and promoting
cooperation between governments and industry.

The group lays down recommendations, published in
the "AACP" series, which relate principally to the
negotiation of cooperation agreements.

In particular the group has developed guidelines for
price fixing, exchange rate problems, liability in the
event of illegal use of patents, loss or damage caused to
third parties, exchanges of technical information and
the selection of suppliers.

As an extension of the initiatives taken by the CNAD
for encouraging the exploitation of new technologies, it
has laid down various practical measures to encourage
contacts between industrialists and governments at an
early stage on the basis of a standard form declaration
of interest and declaration of intent, or by proposing
criteria for the division of costs and labour.

The AC/313 group has also drawn up a standard list of
points to be taken into consideration in drafting a
Programme Memorandum of Understanding which,
signed at the start of the programme, lays down the
fundamental principles of the cooperation for all the
phases of the programme (feasibility, development,
manufacture, continuation and withdrawal from
service).

With a view to facilitating negotiation with
industrialists of the necessary contracts relating to the
programmes, the group consults the NIAG and
establishes the guidelines for feasibility studies and
developments; in the latter case suggested clauses are
proposed.

Lastly the group has proposed mechanisms for
associating countries with less developed defence
industries in the programmes, in order to enable them
to extend their technological base, or procedures for
reducing the delay in signature of the Memoranda of

Understanding, and has also contributed to the studies
of an ad-hoc group on the impact of the Conventional
Forces in Europe (CFE) negotiations on defence
procurement, in particular from the point of view of
cross-border competition, fair return and transfers of
technology.

The work currently in progress concerns examples of
MOU clauses, a contractual clause relating to
intellectual property in software, the overall cost of
possession, tax questions, etc.

The AC/313 recommendations seem important in that
they are the precursors of an international law on arms
cooperation the legal instruments of which remain to
be established.

2. The Independent European Programme Group (IEPG)
was founded on 2nd February 1976 by the European
members of the Atlantic Alliance, at that time, the
GFR, Belgium, Denmark, France, Greece, Italy,
Luxemburg, Norway, the Netherlands, the United
Kingdom and Turkey. Spain and Portugal joined
subsequently.

The IEPG Charter which was then approved, sets out
the four objectives of the group, extracted from the
joint resolution of 2 February 1976:

— 'To enable efficient use of the financial resources
appropriated to research, development and the
acquisition of equipment;

— to increase standardization and interoperability
of equipment, thus facilitating cooperation in the
areas of logistics and training;

— to ensure the maintenance of a healthy European
industrial and technological basis in the area of
defence;

— at the same time to increase Europe's weight in its
dealings with the United States and Canada."

It should be underlined that the IEPG was established
on the basis of this Charter, but without involving a
treaty at state level. The implications of this are in
particular that the IEPG does not have an independent
legal personality and accordingly is not supported by
the regulations and courts applicable to international
organisations, and in particular cannot hold any assets
of its own, nor conclude contracts in its own name. It
therefore has to rely on regulatory, legal and
contractual provisions in the member states.

The operational structure of the IEPG
To achieve its objectives, the IEPG has provided itself with a
structure based on 3 commissions and 2 special groups
under the aegis of the National Armament Directors.

Since November 1984 this has reported back to the
Ministries of Defence of the member states, who constitute
the upper echelon of the IEPG and who ensure that its works
have very high visibility.

Commission I deals with harmonisation of needs and
specifications of future products, and covers longer term
cooperation programmes.

Commission //deals with European cooperation in the field
of research. This cooperation comprises in particular the
implementation of the "EUCLID" programme (European
Cooperation for the Long term in Defence), where the
countries are called to harmonise their efforts in eleven
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areas designated Common European Priority Areas
(CEPA) and to undertake exploratory Research and
Development Projects (RTF).

In 1990 twenty-six projects reached the definition stage.
Their technical arrangements should be signed during the
next few months and most should thus be the subject of
tender procedures as from this year.

The overall total commitments for these twenty-six projects
is 71 MECUS for 1991 and 80 MECUS for 1992.

Commission III deals with procedures and regulatory and
contractual affairs with the aim of facilitating international
operations and the Europeanisation of armaments matters.
In this connection, it is concerned with the major principles
and procedures of opening up the defence equipment
markets.

This commission is based on the work of various groups
dealing with more specialised subjects such as:

— competition and the expansion of tender procedures,

— fair return,

— the treatment of countries with developing defence
industries (Developing Defense Industries — DDI —
mainly Turkey, Greece and Portugal),

— transfers of technology and industrial property rights.

— A special group on communications (Task Force C3 —
communication, control and command) has been set
up with the aim of enabling European industry to
prepare for the important operations envisaged by
NATO relating to the renewal of its C3 infrastructure
over the next 20 years. The work relates currently to
the establishment of norms and standards, the
evaluation of different architectures and the resolution
of technological difficulties.

— An ad-hoc group (AHG "1992") charged with
analysing the consequences of the European common
market on the activities of the IEPG, whose mandate is
currently in the course of approval.

In parallel with this state structure, European
industrialists have the possibility of harmonising their
views within the European Defence Industrial Group —
EDIG.

2.3 Transfers of Technology can also be Informa l or
Even Illici t

2.3.1 They Necessitate Information Collection Structures
The USSR seems to have developed this area particularly by
linking its collection of scientific and technical information
to the VPK (President's Commission of the Council of
Ministers). The VPK is charged with determining the lines of
research of the KGB, the GRU, the GKNT and Agency IV
responsible for getting round th» COCOM controls, the
KGB being particularly responsible for coordinating efforts
in the satellite sector, whose output is likely to diminish. For
example the USSR has lost the assistance of the services of
East Germany (mainly the Hauptverwaltung fii r
Aufldarung).

2.3.2 Illicit  or Informal Transfers are Based on Scientific
Documents or Equipment
Customs controls are very difficul t to implement and certain
specialists admit that the likelihood of detection of illegal
exports is minimal. Accordingly certain Soviet equipment
bears an amazing resemblance to Western equipment: the

ATOLL and Sidewinder missiles, Illyouchine 86 and Boeing
747, Illyouchine 67 and Lockheed C 141, the SST Tupolev
and Concorde. At the level of armaments equipment,
reverse engineering is even more difficul t to pinpoint.

"Technological dissections" are scientific knowledge
divulged during symposia or which feature in technical
notices, manufacturing instructions, plans or equipment
evaluation reports. In order to prevent this type of transfer
nationals from enemy countries would have to be refused
access to scientific meetings, and control exercised over
technological dissections such as manufacturing
instructions which are deemed to be an effective method of
transfer.

The risks of misappropriation are therefore real and they
limi t owners of technology's desire for openness, but even
when there is a wil l to transfer, the operation may come up
against numerous obstacles.

3. THE OBSTACLES HAVE CULTURAL , ECONOMIC ,
TECHNICA L OR POLITICA L CONNOTATION S

3.1 The Cultura l Obstacles are Lingustic and Sociological

3.1.1 The absence of a common language sometimes gives
rise to unexpected difficulties.
First of all it is a question of mutual understanding,
complicated by a poor use of English by non-English
speakers. The Latins seem particularly handicapped
because of the changes in meaning of words with a Latin
origin incorporated into English. Thus, should one translate
the word "design" by the French word "dessin" (drawing) or
by "conception" (design in the conceptual sense e.g. by an
architect or engineer)?

The imprecision of certain concepts divides Anglophones
themselves and one can even see this as one of the reasons
behind the expansion of the legal professions in the United
States.
The choice of language for the drafting of a multilateral
agreement may turn out to be delicate: when one country
requests a translation into its language, all the contracting
parties feel constrained to make the same demand, yet there
is littl e likelihood that all these equally authentic versions
wil l accord perfectly one with the other.

3.1.2 The sociological obstacles result from the close
relationship between technique and culture.

These are encountered particularly in dealings with
countries in the Southern hemisphere.

Denis Goulet (Ref.3) notes that Western technology is based
on four essential values which come into conflict with the
local cultures of the Third World.

1. Rationality is opposed to a symbolic and mythical
vision.

2. The notion of effectiveness is based on a logic of the
exclusion or inclusion of a particular parameter. The
Western pragmatic and mechanistic approach of
effectiveness does not always take into account moral,
religious and family values. This attitude is changing,
however for the "pollution" factor is increasingly taken
into account: the environment has become an intrinsic
factor.

3. Technique is based on meeting the challenges of human
and natural factors, and cuts across reality in order to
resolve problems. This approach is not compatible
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with the contemplative attitude and feeling of harmony
which gives individuals of certain societies the sense of
belonging to an indivisible "whole".

4. Lastly, the West has a Promethean vision of the
Universe. The forces of nature are "exploited" and
their existence corresponds to their utility.

These four differences explain the uneasiness of certain
cultures with regard to technology.

3.2 Economic Obstacles

3.2.1 The Transfer of Technology does not Always
Correspond to Needs

3.2.1.1 Economic adaptation is sometimes neglected in
favour of technological mimicry.

This is a problem which has reached its peak in the Third
World but it also concerns Western companies faced with a
choice of technology.

Often the developing countries acquire technologies
involving a combination of factors of production (capital
and labour) which is not best suited to their particular
situation, as a result of a combination of interests:

— the experts object that adaptation would be too
expensive or would reduce performance;

— the new technology enhances the transferee's status
and this can encourage it to opt for prestige operations;

— the transferor does not wish to disseminate alternative,
competing technology.

Technological mimicry of this kind is harmful because it
strengthens the ties of dependency and prevents the
purchaser from achieving technological autonomy in the
long run.

3.2.1.2 Failure to match needs is also encountered in
military cooperation programmes.

For defence cooperation programmes to be instigated,
renewal timetables have to coincide and there has to be an
agreement regarding the definition of the product and the
division of the work. In the latter connection studies carried
out at NATO make a substantial contribution to the
definition of common needs, but these needs are often
defined by the whole envelope of needs of the various
participants and not by the common core. This leads to very
sophisticated products, aimed at ensuring versatility of
missions, hence ones that are very expensive or even
sometimes too expensive. Also many programmes never see
the light of day or are abandoned at an early stage (cf NFR
90).

Different customs in the management of pools of equipment
have long been an obstacle to European cooperation; in the
area of armoured vehicles some countries operating with
two generations which call for renewal every 15 years, and
others renewing the whole pool every 30 years. However, a
change in practice aimed at harmonising timetables seems to
be in the pipeline.

The division of labour is also a stumbling block; the logic of
pooling complementary skills and resources is countered by
the countries' desire to make good their technological
backwardness, specifically by taking on responsibility for
parts that "they do not know how to make". The most recent
programmes contain a high percentage of software or
advanced electronics. It is this substantial part that all the

members wish to lay claim to as they view this as a relatively
inexpensive way of making their industry progress in the
decisive areas for the future.

The desire to involve countries whose defence industry is
developing (DDI) comes up against two problems: the "rich"
countries should agree to finance to a major extent
developments calling into play basic technologies which
should be carried out in countries which do not have these
technologies at their disposal (even if Peter's principle is
accepted "each party should do what it cannot manage to
do").

This is a difficul t technical risk to assume and it comes up
against opposition from industrialists who do not of their
own accord envisage giving up promising contracts,
especially if this is likely to increase the number of
competitors and extend an already surplus capacity.

3.2.2 Owners of Technology Wish to Avoid Unfair
Competition
In order to limit the risks of competition, industrialists who
transfer technology introduce restrictive clauses into their
contracts relating to marketing or even production in the
aim of ensuring that their technologies are not improperly
disseminated.

Marketing is often limited to the transferee's national
territory, while the other markets are retained for the
transferor.

Production conditions may also be so arranged as to be
conditional on the transferor supplying the raw materials or
sub-assemblies, or alternatively by limiting production to
one product or one category of products, which can go so far
as prohibiting modification.

The main concern of industrialists is in fact not to be
dispossessed of their technology without compensation.
The risk of uncontrolled dissemination is real in military
cooperation programmes. Certainly, the confidentiality of
the information exchanged between member states is
guaranteed between member countries, following a 1970
NATO agreement relating to the transmission of technical
information that is subject to property rights, for defence
purposes, which calls for effective security measures.

However, the countries diverge on the significance of the
expression "for defence purposes", the Americans in
particular considering that it authorises them to transmit
reproduction rights acquired in a cooperation programme
to countries not involved in financing the programme, and in
certain cases without consideration, in the context of their
grant aid programmes. The other NATO members dispute
this interpretation, and it is a matter of great concern to the
industrialists, especially as they often have to self-finance
part of the developments.

3.2.3 Transfers of Technology are Expensive
In the case of minimal transfer (licence) the cost borne by
the transferee comprises not only the licence fees but also
the cost of adaptation to the new technology; the cost/
effectiveness ratio may be fairly low in non-industrialised
countries. The most effective transfers (cf 2.1.3 above) are
even more expensive and entail a problem of financing.

Any transfer is characterized by a bi-directional flow: a
technological flow towards the outside and a financial flow
in the other direction. The latter supposes an accumulation
of capital on the periphery, which is not the case, and is
remedied by borrowing.



The developing countries have therefore become indebted,
sometimes to excessive levels with well-known
consequences. Technological dependency is thus being
combined with financial dependency. The only possible way
of controlling the situation in the future is by the
implementation of a global policy aimed at making transfers
of technology the logical instrument of the beneficiary
countries' scientific and technical development.

3.3 Transfers of Technology may be Opposed through
Political Considerations

3.3.1 Transfers of Technology are an Instrument of
Diplomatic Dialogue
Western nations' wish to see certain values upheld, such as
human rights or the respect of international law, has led to
the application of economic embargoes on a number of
different occasions, such as those targeted at South Africa,
China or Iraq.

The measures are applied with a varied amount of firmness
and their political effectiveness is uncertain.

3.3.2 The International Institutions Remain to be Set Up
The reflections following the CFE agreement have
confirmed the desire to encourage transfers of technology
and have revealed the lack of a specific organisation with
responsibility for developing them, but it seems unlikely that
this finding wil l lead to positive steps in the immediate
future.

On the other hand, in the context of a foreseeable reduction
in military budgets, it seems inevitable that more and more
resort wil l be made to international competition. The idea of
extending the procedures for the reciprocal opening of the
arms markets to all the NATO countries, in the style of the
Franco-British cross-purchases agreement, is a possibility
which is not excluded.

In the long term this might lead to a division of labour whose
strategic consequences wil l need to be considered.

3.3.3 The Strategic Nature of the Arms Industry Prohibits a
Systematic Division of Labour
If commercial logic were followed, the production of a
particular type of equipment would be entrusted to the most
efficient country.

Concentration of sources of this kind is already difficul t to
achieve in each country, as potential purchasers consider
that the maintenance of competition guarantees prices.

However, the increase in arms costs wil l of necessity lead to
specialisation which is not acceptable at the system level. It
may however be envisaged at the level of components,
mutual dependency strengthening solidarity. This kind of
development is doubtless desirable economically but the
present level of political integration in Europe for example,
is such that it is not currently possible to imagine that states
are on the eve of giving up the major instrument of national
independence, an autonomous arms industry.

France is playing a decisive role in the negotiations on
European security and defence. The construction of a
European defence force is a political step first and foremost,
and from this viewpoint we are witnessing spectacular

progress which does not call the Alliance into question, but
to the contrary is aimed at strengthening it.

This development comes through the increased expansion
in industrial cooperation agreements which are based on the
transfer of technology.
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SUMMARY

The Ne w Europ e

The Interna l  Dimensio n

The informatio n marke t  i n Europe .
Characteristic s an d development .  Th e action s undertake n b y
th e Communit y toward s a  Europea n Informatio n Market .  Th e
regulator y framewor k -  action s alread y complete d an d t o b e
initiate d i n th e fiel d o f  copyright ,  trademark s an d patents .
Issue s o f  standardizatio n an d th e us e o f  proprietar y
intellectua l  propert y rights .  Researc h an d developmen t
contracts .

The Externa l  Dimensio n

Relation s wit h th e EFT A countrie s an d th e countrie s formerl y
calle d thos e o f  Easter n Europe .  Th e rol e o f  th e Communit y i n
internationa l  fora .  Th e GATT TRIP S negotiations ,  an d a
common platfor m fo r  th e Continen t  o f  Europe .

My remark s toda y wil l  focu s o n tw o particu -
la r  aspect s o f  th e Ne w Europe .
The firs t  i s  a n overvie w o f  Interna l
aspect s o f  intellectua l  propert y protectio n
and th e Singl e Market ,  th e secon d concern s
th e externa l  dimensio n o f  tha t  protection .
The them e o f  ou r  discussio n her e toda y i s
intellectua l  propert y an d information .  I
woul d lik e t o begi n b y som e reflexion s o n
what  i s mean t  b y information ,  an d th e prob -
lems pose d i n a  Communit y o f  ove r  thre e
hundre d millio n peopl e o f  twelv e differen t
culture s an d nin e differen t  language s b y
th e "informatio n market" .

I n th e yea r  642 ,  s o legen d tell s  us ,  th e
famou s librar y o f  Kin g Ptolem y I  disap -
peare d i n flame s a s th e Arab s conquere d
Egypt .  I t  ha d containe d ove r  200,00 0
volumes .  Th e Bibliothequ e d e France ,  whe n
i t  open s it s door s i n 199 5 i n it s ne w pre -
mises ,  wil l  hol d ove r  1 2 millio n texts .  Th e
Britis h library ,  du e t o mov e int o ne w pre -
mise s i n 1993 ,  i s seein g it s stoc k o f  book s
increas e b y 1 2 metre s o f  shel f  spac e a  day .

I n th e audiovisua l  field ,  th e proble m o f
handlin g suc h masse s o f  informatio n i s n o
les s acute .  I n France ,  th e Institu t
Nationa l  d e 1'Audiovisue l  ha s nearl y 1
millio n hour s o f  televisio n programme s i n
storag e o n tap e an d disc ,  increasin g it s
stoc k b y 60,000-disc s pe r  year .  Ne w York ,
Washingto n an d Toky o fac e th e sam e proble m
of  ho w t o selec t  an d handl e information .

Digitalizatio n offer s a n Immediat e solu -
tio n i n term s o f  spac e savin g an d eas e o f
manipulation .  I n 1985 ,  th e Universit y o f
Californi a pu t  th e 6 1 millio n word s whic h
go t o mak e u p th e entir e classica l  Lati n
vocabular y ont o on e C D ROM.  We may se e i n
th e no t  to o distan t  futur e al l  th e world' s

larges t  librarie s an d dat a base s intercon -
necte d vi a a  singl e electroni c network ,
givin g ever y man an d woman i n th e worl d .
acces s t o ever y wor k whic h ha s eve r  bee n
published .

Agains t  thi s backgroun d o f  a n exponentia l
growt h o f  informatio n an d th e us e o f  ne w
technologie s t o stor e an d t o acces s tha t
information ,  intellectua l  propert y right s
ar e a  ke y factor .  Informatio n i s no t  onl y
hel d i n traditiona l  work s whos e expressio n
i s protecte d b y copyright s suc h a s book s o r
magazin e article s :  i t  i s  embodie d i n
films ,  videos ,  o n work s recorde d o n disc s
and tapes ,  an d hel d i n dat a bases .  Intel -
lectua l  propert y protectio n ha s a  bearin g

on th e acces s t o an d us e o f  th e informatio n
so held .  Informatio n i s als o sometime s th e
work itself ,  th e compute r  progra m o r  th e
industria l  design ,  th e pharmaceutica l
produc t  o r  th e machin e too l  al l  represen t
informatio n i n a  concret e form ,  a  for m fro m
whic h th e informatio n ca n b e copie d an d th e
origina l  produc t  reproduced .

Therefore ,  I  believ e tha t  i t  i s  no t  possi -
bl e t o separat e th e informatio n marke t  int o
type s o f  work s no r  t o focu s onl y o n elec -
troni c media ,  no r  t o limi t  ou r  consider -
atio n t o on e particula r  regim e o f  intellec -
tua l  propert y protection .
A componen t  o f  a  machin e may b e protecte d
by a  desig n righ t  o r  a  paten t  an d th e
specificatio n o f  th e standar d fo r  tha t
component ,  protecte d a s a  literar y work ,
hel d i n a n on-lin e dat a bas e o r  o n CD ROM.
Therefore ,  informatio n canno t  easil y  b e
separate d fro m th e suppor t  o r  th e produc t
whic h embodie s it ,  no r  fro m th e intellec -
tua l  propert y right s i n thos e product s
whic h regulat e acces s t o an d reproductio n
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of  tha t  information .

However ,  s o a s t o brin g som e orde r  t o my
overvie w o f  Communit y polic y i n th e infor -
matio n market ,  I  wil l  focu s firs t  o n wha t
coul d b e terme d electroni c informatio n
systems .

Informatio n i s considere d mor e an d mor e a s
a tradeabl e commodit y whic h i s subjec t  t o
th e economie s o f  scal e du e t o th e increase d
cos t  o f  collecting ,  codifying ,  distributin g
relevan t  dat a o n to p o f  a  considerabl e
initia l  investment .  Technical ,  legal ,
commercia l  an d financia l  informatio n i s a
resourc e o f  grea t  valu e whic h i s sol d a t
hig h price s b y specialise d companies .

I n orde r  t o tackl e th e informatio n explo -
sio n i t  ha s becom e Indispensabl e t o brin g
i n th e ne w technologie s (Informatic s an d
compute r  communication )  fo r  th e provisio n
of  effectiv e informatio n services .  Thes e
new technologie s are ,  however ,  upsettin g
th e traditiona l  equilibriu m o f  th e informa -
tio n economy .  Th e sam e informatio n may b e
transmitte d vi a different ,  coexistin g
generation s o f  services ,  an d traditiona l
pres s an d boo k publisher s fin d themselve s
increasingl y i n competitio n wit h unconven -
tiona l  publisher s wh o communicat e throug h
optica l  media ,  radio ,  T V channel s an d ne w
onlin e informatio n services .
As a  resul t  o f  thes e changes ,  Europ e i s
face d wit h a  challenge .  I t  possesse s som e
notabl e advantage s :  a n abundanc e o f  ra w
informatio n materia l  i n science ,  technolog y
and culture ,  a  stron g pres s an d publishin g
industry ,  a  competitiv e industr y an d exper -
tis e i n th e fiel d o f  telecommunication s an d
a ver y rea l  innovativ e capacit y i n th e
secto r  o f  informatio n services ,  a s show n b y
th e exceptiona l  succes s o f  videote x
service s withi n certai n countries .  However ,
it s positio n o n th e worl d informatio n
marke t  ha s becom e relativel y weake r  sinc e
th e adven t  o f  electroni c services .  Th e
Communit y marke t  i s fragmente d b y many
technical ,  lega l  an d linguisti c  barriers .
Thi s fragmentatio n hinder s th e fre e move -
ment  o f  Informatio n an d service s an d there -
for e prevent s th e achievemen t  o f  th e econo -
mie s o f  scal e whic h ar e necessar y i n orde r
t o launc h advance d informatio n services .  I n
addition ,  a  numbe r  o f  uncertaintie s a s
regard s technologica l  trends ,  regulation s
and marke t  respons e t o ne w product s an d
service s handica p privat e investmen t  i n th e
area .

The ter m "electroni c informatio n services "
cover s a  multitud e o f  offering s toda y :
bibliographi c databases ,  electroni c direc -
tories ,  real-tim e financia l  informatio n
services ,  full-tex t  database s whic h may b e
delivere d throug h a  variet y o f  media .  We
can conside r  sequentiall y  th e marke t  situa -
tio n segmente d b y deliver y
mode :

onlin e ASCI I  databas e services ,
videotex t  services ,
CD-ROM databases ,
new deliver y medi a (audiote x an d
broadcasting) .

ASCII  databas e service s

I n 1989 ,  th e world-wid e turnove r  fo r  onlin e
databas e an d real-tim e informatio n service s
accounte d fo r  aroun d 8, 5 billio n ECU,  wit h
a shar e o f  aroun d 2  billio n ECU fo r  Europe .
The siz e i n turnove r  o f  Europe' s marke t  i n

thi s segmen t  (excludin g videotex )  i s  cur -
rentl y on e thir d o f  th e U S market .  I n
effect ,  th e leve l  o f  consumptio n o f  scien -
tifi c  database s an d o f  financia l  informa -
tio n service s i n th e USA an d Europ e ar e
comparable .  Th e defici t  i n Europ e come s
fro m a  lowe r  leve l  o f  consumptio n o f  data -
bas e service s i n othe r  area s :  compan y dat a
and curren t  affairs ,  lega l  information ,
etc .  A  strikin g featur e i s th e uneve n
developmen t  o f  th e marke t  acros s th e Commu-
nity .  Th e Unite d Kingdo m alon e account s fo r
a shar e whic h i s  sai d t o var y betwee n 3 0 %
and 5 0 %.

I n 1989 ,  th e Europea n Communit y produce d
les s tha n hal f  a s many onlin e database s a s
th e Unite d States .  I n addition ,  i t  ha s t o
be state d tha t  th e U S develo p many mor e
highe r  valu e (e.g .  factua l  o r  full-text )
and large r  (i n volume )  database s tha n
Europe .  For-profi t  organisation s ar e th e
majo r  actor s i n databas e productio n i n th e
US (7 2 %) ,  wherea s withi n th e Communit y th e
non-profi t  secto r  stil l  predominate s i n
productio n (5 4 %) .

At  th e presen t  moment ,  th e involvemen t  o f
th e privat e secto r  i n databas e productio n
varie s greatl y accordin g t o country .  Bot h
i n th e U K an d Germany ,  th e privat e secto r
now play s a  predominan t  rol e i n production .
The productio n an d distributio n o f  ASCI I
databas e service s i s ver y uneve n acros s th e
EEC.  One thir d o f  th e host s locate d withi n
th e Communit y ar e base d i n th e Unite d
Kingdo m whic h als o dominate s productio n
wit h on e thir d o f  th e databases .

Althoug h th e ASCI I  databas e marke t  i s usu -
all y considere d a s a n internationa l  marke t
(an d thi s i s  particularl y tru e a s regard s
scientifi c  an d technica l  informatio n ser -
vice s an d real-tim e financia l  Informatio n
services) ,  mos t  o f  th e database s produce d
withi n Europ e hav e littl e internationa l
coverag e an d ar e primaril y concerne d wit h
domesti c scientific ,  technica l  an d economi c
information .  Sinc e thei r  primar y ai m i s t o
meet  th e informatio n need s o f  domesti c
users ,  i t  follow s tha t  nin e Europea n data -
base s i n ever y te n ar e accessibl e i n onl y
one language ,  i.e .  tha t  o f  th e produce r
country .  Yet ,  5 2 % o f  th e database s pro -
duce d i n Europ e ca n b e consulte d i n
English .

The tendenc y o f  Europea n database s t o cate r
fo r  th e nationa l  market ,  plu s th e exclusiv e
use o f  th e nationa l  language ,  explain s wh y
most  database s produce d i n Europ e ar e
distribute d b y host s base d i n th e countr y
of  production .  Of  th e 1,25 6 (1989 )  data -
base s distribute d b y Communit y hosts ,  7 3 %
ar e o f  nationa l  origin ,  1 8 % fro m thir d
countrie s (nearl y hal f  o f  whic h fro m th e
USA)  an d onl y 9  % fro m othe r  Member  States .

Videote x service s

The situatio n o f  th e videote x marke t  a s
oppose d t o traditiona l  ASCI I  databas e ser -
vice s i s radicall y different .  Videote x
service s di d no t  tak e of f  i n th e Unite d
States ,  wherea s the y ar e growin g quickl y i n
most  Member  State s o f  th e Community .  How-
ever ,  th e variou s videote x system s estab -
lishe d b y th e Member  State s i n th e lat e
1970s develope d ver y differently .  Eac h
Member  Stat e too k it s ow n approac h t o tech -
nica l  standards ,  transmissio n networ k
development ,  termina l  distributio n policie s
and invoicin g methods .
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I t  i s  estimate d tha t  ther e ar e withi n th e
EEC som e 25,00 0 videote x service s (1989) .
Hal f  o f  the m ar e locate d i n Franc e whic h
has th e larges t  installe d bas e o f  videote x
terminal s (ove r  5  million) .  I t  i s  difficul t
t o compar e videote x service s wit h tradi -
tiona l  databas e services .  Videote x i s a
communicatio n mediu m whic h ca n b e use d fo r
a variet y o f  purpose s :  games ,  entertain -
ment ,  advertising ,  E-Mail ,  transactions ,
informatio n retrieval .  Th e us e o f  videote x
fo r  accessin g databas e service s is ,  how -
ever ,  steadil y increasin g i n Franc e sinc e
th e openin g o f  a  professiona l  kios k whic h
differentiate s thes e service s fro m thos e
aime d a t  th e genera l  public .

Again ,  th e leve l  o f  developmen t  o f  th e
videote x marke t  i s  ver y unbalance d accord -
in g t o eac h Member  State .  Ove r  9 0 % o f
user s o f  videote x service s wer e locate d i n
Franc e i n 1989 .  German y an d th e UK ar e th e
larges t  videote x market s behin d Franc e ( 4 %
and 3  % o f  th e Europea n use r  base) ,  bu t  th e
marke t  plac e i s growin g ver y quickl y i n
Italy .  I n vie w o f  it s large r  use r  base ,
Franc e ha s th e larges t  marke t  shar e i n
term s o f  traffi c (8 3 %) ,  followe d b y
Germany (1 1 %) .  I t  i s  difficul t  t o fin d
reliabl e statistic s o n th e marke t  shar e o f
th e UK ( 2 % t o 3  %) .

I n vie w o f  th e diversit y o f  standards ,  th e
videote x marke t  ha s develope d exclusivel y
withi n nationa l  boundaries .  However ,  gate -
ways betwee n nationa l  videote x network s ar e
now multiplying ,  althoug h internationa l
videote x traffi c  remain s margina l  a s com -
pare d t o domesti c traffic .  Ther e wer e ove r
86 millio n connec t  hour s recorde d o n th e
Franc e Telete l  networ k i n 198 9 bu t  onl y
30,00 0 connec t  hour s comin g fro m othe r
countries .

CD-ROM marke t

The abilit y  t o recor d a  hug e mas s o f  infor -
matio n o n a  smal l  compac t  dis c whic h ca n b e
retrieve d wit h a  P C ha s create d grea t
expectation s withi n th e databas e industry .
The CD-ROM marke t  i s  growin g ver y quickl y :
th e numbe r  o f  title s publishe d double s eac h
year .  I t  i s  expecte d tha t  th e numbe r  o f
title s (abou t  75 0 i n 1989 )  wil l  increas e t o
more tha n 600 0 worldwid e i n 1992 .

CD-ROM toda y cover s a  wid e variet y o f
applications ,  fro m diagnosti c programmes ,
compute r  graphic s vi a cartograph y an d full -
tex t  encyclopaedias .  Th e siz e an d th e
field s covere d var y greatl y fro m countr y t o
country .  Accordin g t o Infotech ,  th e USA
stil l  dominate d th e worl d marke t  i n 198 9
wit h 5 6 % o f  th e productio n o f  commercia l
title s an d 6 6 % o f  revenue .  Bu t  th e
Japanes e ar e fas t  comin g up .  The y increase d
thei r  marke t  shar e i n productio n fro m 1  %
i n 198 8 t o 2 1 % i n 1989 .  Th e Europea n
Communit y accounte d fo r  onl y 1 5 % o f  th e
supply .  Th e leadin g countrie s i n Europ e
have bee n i n 198 9 Ital y an d Grea t  Britai n
followe d b y German y an d France .

The subjec t  area s mostl y covere d i n th e
Communit y hav e bee n "Law s an d Governmen t
Regulations "  (1 9 %)  followe d b y "Business ,
Financ e an d Company Directories "  (1 6 %) ,
wherea s i n th e USA "Geography ,  Cartography ,
Census ,  Statistics "  (2 0 « )  an d "Genera l
Reference ,  Bibliographies "  (1 5 %)  hav e bee n
printe d especiall y  o n CD-ROM.  Japa n
contribute d th e majorit y o f  "Entertainment "
title s (5 2 %) .

Accordin g t o Infotech ,  th e tota l  revenu e o f
CD-ROM commercia l  title s amounte d t o som e
441 millio n ECU i n 198 9 fo r  a n installe d
base o f  366-00 0 drive s an d 75 3 title s
published .

Yet ,  i n vie w o f  th e rapi d growt h o f  CD-ROM
publishing ,  thes e figure s may ahea d b e
completel y outdated .

New deliver y medi a

Dat a transmissio n b y radi o rela y channel ,
i.e .  ground-base d T V networks ,  satellit e o r
FM radi o subcarriers ,  i s  a n alternativ e
metho d o f  supplyin g electroni c informatio n
services .  Broadcastin g i s particularl y
suite d t o dat a service s aime d a t  larg e
number s o f  user s simultaneousl y :  real-tim e
stoc k marke t  prices ,  rac e results ,  update d
list s o f  price s transmitte d t o a  networ k o f
retailers .  Thes e thre e segment s ar e th e
cor e o f  th e data-broadcastin g market .  Th e
developmen t  o f  th e marke t  is ,  however ,
hindere d i n Europ e b y th e shortag e o f  radi o
frequencies ,  hig h investmen t  cost s an d
uncertaintie s a s regard s th e evolutio n o f
th e regulator y framewor k fo r  suc h services .
Excludin g broadcaste d videote x (teletext) ,
ver y fe w broadcastin g informatio n service s
exis t  i n Europe .  Mos t  o f  the m ar e locate d
i n th e Unite d Kingdom .

Audiote x i s a  technolog y whic h give s user s
interactiv e acces s t o informatio n an d tele -
phone communicatio n services .  Th e use r  i s
route d int o th e informatio n servic e b y
makin g a  selectio n fro m successiv e menu s a s
wit h videote x tree-searchin g usin g th e
twelv e koyf i  o f  hi s o f  he r  telephone .  Th e
informatio n i s supplie d eithe r  b y a  synthe -
size d o r  pre-recorde d voic e recitin g th e
dat a collecte d o r  transmitte d b y telefax .  A
pilo t  multilingua l  audiote x servic e wit h
voic e recognitio n i s currentl y bein g teste d
by th e ECHO hos t  o f  th e Commissio n o f  th e
Europea n Communities .  Thi s technology ,
whic h i s  Jus t  beginnin g t o emerg e i n
Europe ,  coul d becom e a  seriou s riva l  t o
videote x sinc e i t  make s us e o f  th e simples t
and mos t  widel y availabl e
termina l  :  th e telephone .

Accordin g t o a  surve y carrie d ou t  b y
Electroni c Publishin g Services ,  th e Commu-
nit y audiote x informatio n service s marke t
was wort h 30 0 millio n ECU i n 1989 .  I t  coul d
develo p b y 300-40 0 % ove r  th e nex t  fiv e
year s an d reac h 70 0 t o 1,20 0 millio n ECU b y
1993 provide d tha t  appropriat e regulator y
and billin g framework s ar e se t  up .

The Communit y starte d t o becom e activ e i n
th e are a o f  databas e service s i n th e earl y
70s.  A t  tha t  time ,  Communit y initiative s
focusse d mainl y o n scientifi c  an d technica l
information .

Initia l  actio n plan s fo r  informatio n an d
documentatio n ove r  th e perio d 1975-8 3 ha s
as a  primar y goa l  th e developmen t  o f  th e
basi c infrastructur e whic h wa s necessar y i n
orde r  t o acces s onlin e database s availabl e
withi n th e Community .  Thi s goa l  wa s
achieve d throug h th e implementatio n o f  th e
Eurone t  DIAN E network ,  whic h ha s no w bee n
supersede d b y th e interconnectio n o f
nationa l  packet-switche d dat a networks .
Late r  on ,  throug h a  five-yea r  programm e fo r
th e developmen t  o f  th e specialise d informa -
tio n marke t  (1984-1988) ,  Communit y effort s
focusse d o n th e improvemen t  o f  th e qualit y
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and coverag e o f  database s produce d withi n
th e Community .  Throug h call s  fo r  proposal s
i t  encourage d th e formatio n o f  Europea n
database s an d promote d thei r  us e acoros s
th e Community .

These Communit y programmes ,  togethe r  wit h
nationa l  initiatives ,  hav e stimulate d th e
developmen t  o f  electroni c informatio n
service s withi n th e Community .  Befor e th e
openin g o f  th e Eurone t  DIAN E network ,  th e
gap i n term s o f  turnove r  betwee n th e
Europea n an d th e US onlin e informatio n
marke t  wa s 1  t o 10 .  I t  ha s bee n reduce d t o
1 t o 3 .

However ,  th e ga p betwee n th e siz e o f  th e
Communit y Informatio n service s marke t  an d
tha t  o f  th e US marke t  i s closin g onl y
gradually .  Th e Europea n informatio n ser -
vice s marke t  i s stil l  ver y fragmented ,
chiefl y a s a  resul t  o f  linguistic ,  lega l
and technica l  barriers .  It s  mai n develop -
ments ar e takin g plac e o n a  nationa l
basis .  Th e diversit y o f  nationa l  policies ,
particularl y a s regard s th e developmen t  o f
videote x networks ,  combine d wit h th e
economi c disparitie s withi n th e Communit y
exacerbate s th e discrepancie s betwee n
Member  States .

I n vie w o f  th e increase d competitio n o n th e
marke t  place ,  th e mai n operator s o n th e
Europea n informatio n service s marke t  hav e
favoure d nationa l  o r  transatlanti c defen -
siv e agreement s rathe r  tha n Europea n coop -
eration .  However ,  progres s achieve d i n th e
implementatio n o f  a  Communit y telecommuni -
cation s policy ,  th e emergenc e o f  th e CD-ROM
marke t  an d audiote x technologies ,  th e
developmen t  o f  gateway s betwee n hosts ,
couple d wit h th e ne w deman d fo r  informatio n
as a  resul t  o f  th e creatio n o f  th e singl e
market ,  ope n ne w opportunitie s fo r  develop -
in g a  Community-wid e informatio n service s
market .

I n orde r  t o hel p Europea n informatio n
provider s t o gras p thes e opportunities ,  th e
Communit y embarke d i n 198 9 o n th e initia l
phas e o f  a  majo r  programm e aime d a t
respondin g t o th e increasin g marke t  prob -
lems an d needs .

A two-yea r  actio n pla n (1989-1990 )  fo r  th e
creatio n o f  a n informatio n service s marke t
was approve d b y Counci l  o n 2 6 Jul y 198 8
(1) .  Know n a s IMPACT (Informatio n Marke t
Polic y ACTions )  an d allocate d a  budge t  o f
36 millio n ECU,  th e programme' s aim s wer e
as follow s :

t o se t  u p a n interna l  informatio n
service s marke t  b y th e en d o f  1992 ,

t o stimulat e an d reinforc e th e compet -
itiv e capabilit y  o f  Europea n supplier s
of  informatio n services ,

t o promot e th e us e o f  advance d infor -
matio n service s i n th e Community ,

t o reinforc e join t  effort s t o achiev e
Communit y cohesio n wit h respec t  t o
informatio n services .

Two complementar y line s o f  approac h hav e
been followe d i n orde r  t o attai n th e abov e
objective s :

makin g a  continuou s effor t  t o improv e
marke t  condition s an d promot e th e us e

of  moder n informatio n service s
("horizonta l  actions") ,

th e launc h o f  pilo t  an d demonstratio n
project s exertin g a  catalyti c  effec t
on th e developmen t  o f  th e marke t  i n
key sector s ("vertica l  actions") .

One aspec t  o f  th e informatio n marke t  whic h
has bee n th e subjec t  o f  grea t  attentio n b y
th e Commissio n ove r  th e las t  fiv e year s
concern s th e regulator y framewor k o f  tha t
market .

Two regulator y issue s o f  particula r  rele -
vanc e t o th e informatio n marke t  hav e
alread y bee n deal t  wit h i n th e contex t  o f
th e Singl e Market ,  bot h measure s whic h th e
Commissio n announce d i n it s Whit e Pape r  o f
1985 "Completin g th e Interna l  Market" .
These measure s ar e firs t  th e Directiv e o n
th e lega l  protectio n o f  th e topograph y o f
semi-conducto r  product s -  chip s -  an d
secon d th e Directiv e o n th e lega l  protec -
tio n o f  compute r  programs .

I n th e cas e o f  semi-conductors ,  th e choic e
was mad e t o offe r  protectio n withi n th e
Communitie s b y mean s o f  a  "su i  generis "
lega l  regime .  Thi s choic e wa s determine d
by,  amon g othe r  factors ,  th e feelin g tha t
existin g regime s suc h a s copyright ,  coul d
not  b e stretche d t o cove r  suc h purel y func -
tiona l  objects .  On th e othe r  hand ,  fo r
compute r  program s th e choic e o f  copyrigh t
protectio n fo r  th e Directiv e whic h wa s
adopte d i n May o f  thi s yea r  afte r  tw o year s
of  animate d debat e i s founde d o n th e belie f
tha t  copyrigh t  i s  a  vehicl e whic h i s appro -
priat e fo r  th e protectio n o f  suc h a  work .

Not  onl y i s copyrigh t  th e appropriat e
regim e i n th e eye s o f  th e Commission ,  i t  i s
als o th e basi s o n whic h fiv e o f  th e Member
State s o f  th e Communit y ha d alread y legis -
late d t o protec t  compute r  programs ,  a s ha d
a growin g numbe r  o f  countrie s aroun d th e
worl d includin g th e Unite d State s an d
Japan .

Fro m a  Communit y viewpoint ,  th e Directiv e
on th e lega l  protectio n o f  compute r  pro -
grams mark s a n importan t  ste p forward .
Communit y competenc e t o regulat e copyrigh t
matter s i n th e Member  State s ca n n o longe r
be challenged ,  i n respec t  o f  compute r
program s a t  least ,  an d probabl y n o longe r
i n respec t  o f  copyrigh t  matter s generally .
I t  i s  a  landmar k i n th e lon g an d difficul t
Journe y toward s a  trul y Communit y copyrigh t
regim e wit h a  singl e perio d o f  protectio n
and common rule s a s t o restricte d act s an d
exception s t o th e author' s exclusiv e
rights .

The Commissio n i n thi s Directiv e als o regu -
lated ,  fo r  th e firs t  tim e anywher e i n th e
world ,  b y expres s legislation ,  th e questio n
of  acces s t o an d re-us e o f  informatio n
require d i n orde r  t o mak e interoperabl e
compute r  systems .  Sinc e program s ar e toda y
usuall y commercialize d i n objec t  cod e for m
only ,  an d intellectua l  propert y right s
preven t  th e proces s o f  revers e engineerin g
or  decompilin g tha t  objec t  cod e i n orde r  t o
gai n acces s t o underlyin g idea s an d princi -
ple s o r  t o specifi c  informatio n on ,  fo r
example ,  progra m interfaces ,  a  dominan t
supplie r  coul d exercis e thos e intellectua l
propert y right s t o exclud e other s fro m
interoperatin g wit h hi s products .  Th e
Community' s softwar e Directiv e provide s fo r
a limite d acces s t o informatio n an d a
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limite d re-us e o f  tha t  information ,  fo r  th e
sol e purpos e o f  independentl y creatin g a n
interoperabl e program .

The Commissio n i s als o turnin g it s atten -
tio n t o regulator y matter s applicabl e t o
anothe r  electroni c mediu m o f  relevanc e t o
th e informatio n market .  Thi s subjec t  i s  th e
lega l  protectio n o f  databases .

The Commissio n announced ,  i n it s  Gree n
Paper  o n "Copyrigh t  an d th e Challeng e o f
Technology "  i n 198 8 tha t  i t  woul d see k
view s a s t o whethe r  harmonizatio n measure s
wer e require d i n th e fiel d o f  th e lega l
protectio n o f  dat a bases .

I n Apri l  1990 ,  th e Commissio n organize d a
hearin g o f  intereste d circle s o n thi s issu e
at  whic h organization s wer e invite d t o
presen t  views .  Th e consensu s a t  th e hearin g
seemed t o b e i n favou r  o f  a  copyrigh t
approach ,  protectin g database s throughou t
th e Communit y a s compilation s withi n th e
meanin g o f  th e Bern e Conventio n an d extend -
in g th e ter m "dat a base "  t o al l  materia l
store d arrange d an d accesse d electroni -
call y .

The Commissio n ha s no t  ye t  announce d wha t
specifi c  measur e i t  intend s t o introduce ,
nor  wha t  th e content s o f  suc h a  measur e
coul d be .

Turnin g t o th e mor e traditiona l  non -
electroni c media ,  th e service s o f  th e
Commissio n als o conducte d a  stud y o f
reprograph y i n th e Member  States ,  leadin g
t o a  hearin g i n Jun e o f  thi s year .  Th e par -
ticipant s o f  thi s hearin g discussed ,  inte r
alia ,  whethe r  a  harmonizin g instrumen t  fro m
th e Commissio n i s require d an d i f  so ,
whethe r  i t  shoul d cove r  onl y th e facsimil e
reproductio n o f  text s i n pape r  for m o r
whethe r  al l  type s o f  copyin g includin g fa x
and electroni c tex t  transmissio n system s
shoul d b e covered .
Differen t  solution s exis t  i n th e Member
State s t o th e proble m o f  unauthorize d copy -
in g o f  texts ,  includin g contractua l  licens -
in g arrangements ,  an d levie s o n
reprographi c equipment .

The Commissio n ha s no t  ye t  take n an y posi -
tio n o n th e view s expresse d o n reprography ,
but  i t  i s  clea r  tha t  th e phenomeno n o f
chea p an d easil y use d mean s t o reproduc e
work s protecte d b y copyrigh t  constitute s a
challeng e t o th e exercis e o f  intellectua l
propert y right s bot h i n th e mor e tradition -
al  sphere s o f  th e printe d wor d an d th e
photo ,  an d als o i n th e fiel d o f  soun d an d
visua l  recordin g bot h i n analogu e a n digi -
ta l  form .

Indeed ,  th e issu e o f  intellectua l  propert y
right s an d informatio n ha s bee n mad e mor e
comple x b y th e adven t  o f  digita l  technolo -
gy.  When copyin g o f  a  wor k wa s don e b y
hand ,  regardles s o f  whethe r  th e copyin g
reproduce d th e expressio n o f  th e autho r  o r
merel y th e informatio n containe d i n hi s
work ,  damag e t o th e author' s economi c
interest s wa s relativel y little .  Sinc e
.digita l  encodin g an d reproductio n tech -
nique s no w enabl e th e copie r  t o mak e sub -
stitute s fo r  th e origina l  wor k a t  a  frac -
tio n o f  th e cost ,  th e nee d t o protec t  th e
copyrightabl e expressio n ha s grown .
Yet ,  paradoxically ,  digita l  fixatio n
technique s allo w manipulatio n o f  tha t
expressio n an d eas y extractio n o f  th e

unprotecte d informatio n containe d i n th e
work .  S o wha t  wa s perhap s i n copyrigh t
term s a  decad e ag o essentiall y a  proble m o f
protectin g th e expressio n o f  a  wor k agains t
pirac y an d slavis h copyin g o r  cloning ,  ha s
now i n realit y becom e a  proble m o f  preven -
tio n o r  allowin g acces s t o information .

Thi s parado x i s a t  it s  mos t  eviden t  i n th e
fiel d o f  th e lega l  protectio n o f  databases .
The element s whic h represen t  copyrightabl e
expression ,  th e selectio n o r  th e arrange -
ment  o f  th e content s o f  th e database ,  ar e
onl y a  par t  o f  th e effor t  an d investmen t
made b y th e creato r  o f  th e databas e wh o may
have expende d considerabl e skil l  an d labou r
i n th e collectio n an d collatio n o f  ra w
data .  Ye t  neithe r  th e data ,  no r  th e skil l
and labou r  involve d i n it s collectio n ar e
protectabl e unde r  intellectua l  propert y
law ,  an d th e selectio n an d arrangemen t  o f
th e dat a ca n b e altere d a t  wil l  electroni -
call y .

Anothe r  are a i n whic h bot h internall y an d
externall y th e questio n o f  th e compatibili -
t y o f  intellectua l  propert y right s an d th e
fre e fro w o f  informatio n i s bein g raise d i s
i n th e fiel d o f  standards .

I n 198 5 th e Communit y launche d wit h th e
Wit e Pape r  a  programm e t o remov e th e
remainin g obstacle s t o th e creatio n o f  a n
Interna l  market ,  tha t  is ,  "a n are a withou t
Interna l  frontier s i n whic h th e fre e move -
ment  o f  goods ,  persons ,  service s an d capi -
ta l  i s assure d ... "  (Articl e 8 A o f  revise d
EEC Treaty) .  Europea n standardizatio n i s
playin g a  majo r  par t  i n th e Communit y mea -
sure s t o ensur e th e fre e movement  o f  good s
and services .

Referenc e t o common Europea n standard s ha s
become ti s  mai n instrumen t  fo r  th e remova l
of  technica l  barrier s t o trade .  EEC legis -
latio n i n th e for m o f  Directive s i s limite d
t o th e definitio n o f  essentia l  requirement s
tha t  product s mus t  mee t  i n orde r  t o ensur e
protectio n o f  safety ,  healt h an d th e envi -
ronment .  Voluntar y standard s ar e develope d
at  Europea n leve l  t o suppl y th e technica l
specification s correspondin g t o thes e
requirements .  Thi s ne w approac h ha s no w
been applie d t o a  numbe r  o f  significan t
industria l  sectors ,  suc h a s machines ,
simpl e pressur e vessels ,  constructio n
products ,  medica l  device s an d telecommuni -
cation s equipment .

Europea n standard s ar e als o use d i n th e
publi c procuremen t  directive s fo r  th e open -
in g u p o f  th e EEC markets ,  whic h directive s
appl y als o t o procuremen t  b y Ministrie s o f
Defence .  I n orde r  t o remov e th e possibilit y
of  restrictin g competitio n b y imposin g
technica l  specifications ,  th e EEC direc -
tive s requir e purchaser s t o refe r  t o
Europea n standards .  Thi s fir m linkag e
betwee n Europea n standardizatio n an d publi c
procuremen t  i s expecte d t o provid e a  stimu -
lu s toward s greate r  standardizatio n a t
Europea n level .

Europea n standard s wil l  als o contribut e
toward s th e 199 2 objectiv e i n th e are a o f
conformit y assessment .

Europea n standard s o n qualit y system s an d
assessmen t  criteria ,  base d o n internationa l
standards ,  no w exis t  an d hav e t o b e als o
used i n th e newl y create d bod y EOTC
(Europea n Organizatio n fo r  Testin g an d
Certification) .  Thi s bod y provide s th e
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necessar y foru m i n whic h al l  intereste d
partie s ca n com e togethe r  t o agre e o n
common rule s fo r  certificatio n system s i n
Europe .

Beyond th e shor t  ter m objectiv e o f  th e
singl e marke t  o f  1992 ,  Europea n standard -
izatio n hold s als o th e ke y t o th e realiza -
tio n i n th e lon g ter m o f  th e ful l  economi c
benefit s o f  a n Integrate d Europea n market .
I t  offer s ne w opportunitie s fo r  producer s
and user s o f  industria l  good s an d service s
t o reduc e thei r  cost s an d increas e competi -
tio n i n th e marke t  place .  Th e furthe r
developmen t  an d wide r  us e o f  Europea n stan -
dard s i n al l  sector s ha s becom e a n objec -
tiv e o f  th e Communit y i n it s ow n right .  Th e
Communit y ha s promote d wor k i n som e sector s
whic h ar e no t  subjec t  t o regulatio n
(informatio n technologies ,  advance d ceram -
ic s et c  ...) .

Wit h a  vie w t o makin g al l  intereste d par -
tie s (Europea n industry ,  standardizatio n
bodie s an d publi c authorities )  full y  awar e
of  th e strategi c importanc e o f  Europea n
standardizatio n i n th e Europea n economy ,
th e Commissio n issue d a  Gree n Pape r  o n th e
developmen t  o f  Europea n Standardizatio n i n
Octobe r  1990 .  I n thi s consultatio n documen t
th e Commissio n mad e recommendation s fo r  th e
reorganizatio n o f  Europea n standardizatio n
i n orde r  t o respon d bette r  t o industria l
needs an d t o creat e a  stabl e basi s fo r  thi s
activit y i n th e Europea n technologica l
landscape .  Th e Gree n Pape r  ha s give n ris e
t o a  majo r  publi c debate ;  th e Commissio n
has receive d a  larg e numbe r  o f  comments ,
many o f  the m supportiv e o f  it s analysi s o f
th e nee d fo r  change ,  an d importan t  proce -
dura l  an d organizationa l  initiative s wil l
be take n b y th e standardizatio n bodie s i n
th e comin g months .

Ther e ar e severa l  common point s o f  interes t
betwee n th e Europea n Communit y an d NATO i n
respec t  t o standardizatio n activity .

I n term s o f  objective s bot h th e Communit y
and NATO shar e a n interes t  i n exploitin g
th e economi c benefit s o f  standardization .
The rationalizatio n o f  markets ,  greate r
competitio n an d th e reductio n o f  cost s
whic h standardizatio n implie s ar e o f  par -
ticula r  importanc e t o th e defens e commu-
nity .  Th e militar y an d th e civi l  economie s
ar e equall y intereste d i n obtainin g valu e
fo r  money .

The broadenin g scop e o f  Europea n standard -
izatio n ove r  th e nex t  decad e i n th e civi l
are a wil l  increas e th e potentia l  fo r  over -
la p betwee n civi l  an d militar y standardiza -
tion .  Ther e ar e severa l  sector s i n whic h
Europea n standardizatio n i s expandin g fast .
To illustrat e th e potentia l  impac t  o n
defens e budget s :  informatio n technnology ,
telecommunications ,  civi l  engineering ,
power  supply ,  ne w materials ,  building s an d
lase r  technolog y ar e al l  area s i n whic h
Europea n standardizatio n i s accelerating .

The expertis e neede d fo r  standardizatio n
wor k i s scarce .  Th e economi c return s t o
Europea n industr y i n committin g thei r
resource s t o civi l  Europea n standardizatio n
ar e likel y t o b e highe r  tha n eve r  befor e
withou t  mor e convergenc e betwee n civi l  an d
defence-relate d standardizatio n activit y
ther e wil l  b e a  shortag e o f  experts .

The GALS/NIA G initiativ e provide s a n oppor -
tunit y t o us e informatio n technolog y an d

telecommunication s t o spee d u p th e exchang e
of  dat a an d informatio n amongs t  th e variou s
economi c actor s involve d i n th e comple x
operation s whic h characteriz e moder n pro -
curement .  I t  i s  clea r  tha t  n o end-to-en d
exchang e o f  informatio n ca n b e guarantee d
i f  som e standard s ar e no t  agree d an d prop -
erl y implemented .

A simila r  situatio n migh t  exis t  fo r  EDI
(Electroni c Dat a Interchange )  fo r  whic h th e
ISO-EDIFAC T standard s ar e expecte d t o pla y
a significan t  rol e fo r  th e electroni c
transmissio n o f  document s require d fo r  th e
satisfactor y performanc e o f  th e Custom s
Unio n onc e borde r  control s hav e bee n
remove d Insid e th e Communit y (completio n o f
th e interna l  marke t  en d o f  1992) .

Ther e ar e many example s (e.g .  COBOL,  ADA)
whic h sho w tha t  standard s promote d fo r  us e
i n defenc e procurement s hav e bee n applie d
wit h disciplin e a t  a  worldwid e leve l  an d
backe d b y th e technica l  competenc e o f  pro -
curemen t  organizations ,  wit h th e effec t
tha t  suc h standard s hav e bee n wel l  main -
taine d an d thei r  us e extende d muc h beyon d
th e procuremen t  are a fo r  whic h the y wer e
initiall y  proposed .

I t  migh t  b e adde d tha t  th e reliabl e commu-
nicatio n o f  informatio n an d dat a an d th e
guarante e o f  thei r  deliver y wil l  b e a n
incentiv e t o promot e th e us e o f  telecommu -
nicatio n standard s a  growin g leve l  o f
interoperabilit y  amongs t  digita l  networks .
Withi n suc h a  context ,  th e adven t  o f  ISD N
network s coul d brin g significan t  advantage s
fo r  th e reliabl e transmissio n o f  document s
and provid e a  leadin g edg e applicatio n
involvin g many countries .

As a  direc t  consequenc e o f  th e 199 2
programme ,  civi l  standardizatio n withi n
Europ e i s bein g mobilize d rapidly ,  an d wil l
expan d i n th e year s t o come .  A t  th e sam e
tim e th e defens e communit y i s havin g t o
conside r  economie s whic h standardizatio n i s
i n positio n t o supply .  Thes e tw o world s
wil l  hav e t o tak e greate r  accoun t  o f  eac h
other' s existence .  Th e immediat e tas k fo r
polic y maker s i s t o identif y  mor e precisel y
area s o f  common interest ,  an d t o provid e
channel s fo r  communicatio n t o la y dow n th e
basi s fo r  mutuall y beneficia l  cooperation .

However  th e growin g importanc e o f  standard s
i n many sector s o f  industr y bring s wit h i t
a ne w intellectua l  propert y right s issue .

By definition ,  a n industr y standar d ha s t o
be mad e availabl e t o th e wides t  possibl e
publi c i n orde r  t o succee d ( a fortior i  a n
internationa l  standard) .  I t  ha s t o b e
published ,  i n pape r  o r  electroni c form ,  an d
has t o b e reproduce d fo r  informatio n
purposes .  I t  may hav e t o b e incorporate d i n
t o anothe r  lega l  instrumen t  o r  cod e o f
practice .  I t  ha s t o b e implemente d precise -
l y thereb y imposin g a  nee d fo r  highes t
standard s o f  accurac y i n it s transmissio n
t o thos e wh o us e it .

A secon d complicatio n i s i n th e fac t  tha t
th e standar d represent s a  technica l  realit y
whic h may itsel f  b e subjec t  t o intellectua l
propert y rights .  I t  may b e a  mechanica l  o r
physica l  standar d covere d b y a  paten t  o r  a
softwar e interfac e i n line s o f  compute r
cod e covere d b y copyright .  I t  may nee d t o
be implemente d b y correspondin g mechanica l
or  othe r  product s havin g identica l  charac -
teristic s t o th e subjec t  matte r  o f  th e
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standard ,  whic h may hav e bee n develope d b y
a proprietar y right s holder .  I f  th e propri -
etar y righ t  holde r  ha s consente d t o us e o f
hi s intellectua l  propert y i n a  standard ,
thos e right s shoul d b e mad e availabl e o n
fai r  an d non-discriminator y term s t o al l
who wis h t o wor k t o th e proprietar y stan -
dard ,  c r  th e right s shoul d b e voluntaril y
waived .

I f  th e standar d ha s bee n develope d b y a
researc h institut e o r  standard s body ,  a s a
publi c bod y i t  wil l  hav e a n obligatio n t o
make th e result s o f  it s wor k availabl e t o
thos e wh o hav e funde d th e work .  Ye t  a t  th e
same tim e intellectua l  propert y right s hav e
t o b e safeguarde d les t  th e incentiv e t o
inves t  i n researc h an d developmen t  espe -
ciall y  i n area s o f  hig h standardizatio n
suc h a s telecommunication s i s reduced .
Therefor e i n a  numbe r  o f  fora ,  suc h a s
ETSI,(th e Europea n Telecommunication s
Standard s Institute) ,  attempt s hav e bee n
made t o dra w u p guideline s o n th e relation -
shi p betwee n th e standard s makin g activit y
and th e exercis e o f  intellectua l  propert y
rights .
The Commissio n ha s followe d thi s debat e
wit h interes t  an d i n it s Gree n Pape r  o n
standardization ,  ha s raise d thi s ver y ques -
tion ,  bu t  withou t  prejudgin g th e outcom e o f
th e consultatio n proces s starte d b y th e
publicatio n o f  th e Gree n Paper .
However ,  th e Commissio n ha s a  fir m commit -
ment  t o maintai n th e exclusiv e natur e o f
intellectua l  propert y rights ,  includin g i n
th e standardizatio n field ,  preferrin g
voluntar y solution s whereve r  possible ,  an d
avoidin g an y mechanis m whereb y patent s o r
copyright s woul d b e expropriate d agains t
th e wishe s o f  th e righ t  holder .
Naturall y ther e ar e area s wher e intellec -
tua l  propert y right s an d standard s co-exis t
withi n a  specifi c  framewor k whic h impose s
it s ow n contraint s o n thei r  relationship .
Such i s th e cas e i n th e publi c procuremen t
are a wher e th e Commission' s desir e t o ope n
specifi c  market s t o al l  competitor s mean s
tha t  detaile d specification s may b e man-
date d a s compulsor y standard s rathe r  tha n
voluntar y ones .  Logicall y thi s proces s o f
creatin g mandator y norm s canno t  creat e
greate r  difficultie s i n respec t  o f  intel -
lectua l  propert y right s i f  th e proces s o f
standardizatio n itsel f  ha s bee n accom -
plishe d b y th e righ t  holde r  consentin g t o
make hi s proprietar y right s availabl e o n
fai r  an d non-discriminator y terms .

Anothe r  are a i s whic h right s i n informa -
tion ,  whethe r  o r  no t  hel d i n work s o r
product s protecte d b y a n intellectua l  prop -
ert y right ,  ar e o f  increasin g Importanc e i s
i n th e fiel d o f  Join t  researc h projects .
Such project s may b e carrie d ou t  b y publi c
or  privat e entitie s o f  th e Member  State s o f
th e Communit y o r  betwee n thos e o f  th e
Communit y an d thir d countries .  I t  i s  clea r
tha t  i n suc h join t  researc h an d developmen t
program s involvin g Communit y an d thir d
countr y researc h entities ,  th e applicatio n
of  th e internationa l  intellectua l  an d
industria l  propert y convention s wil l  b e th e
guidin g factor .  Thi s internationa l  frame -
work wil l  determin e no t  onl y question s o f
ownershi p o f  right s bu t  als o matter s relat -
in g t o right s o f  reproductio n o f  th e
result s o f  researc h programs ,  althoug h o f
cours e th e contractua l  arrangement s betwee n
th e partie s wil l  addres s many o f  these s
issue s specifically ,  particularl y wher e th e
internationa l  framewor k i s to o genera l  t o
provid e detaile d guidance .  Right s o f

employee s i n thei r  invention s fo r  exampl e
may hav e t o b e determine d b y referenc e t o
nationa l  law ,  absen t  an y harmonizatio n ye t
at  Communit y level .

INTERNATIONAL ASPECTS

Movin g no w t o th e internationa l  scene ,  I
woul d lik e t o conside r  thre e aspect s o f  th e
wor k o f  th e Communit y i n relatio n t o intel -
lectua l  propert y protection .

They ar e th e Europea n Economi c Space ,  i n
othe r  word s ou r  relation s wit h th e EFT A
countries ,  Easter n Europe ,  an d th e GATT.
As fa r  a s th e Europea n Economi c Spac e i s
concerned ,  discussion s hav e take n plac e
ove r  many month s wit h th e EFT A countrie s o n
th e exten t  t o whic h the y wil l  b e abl e t o
tak e ove r  th e "acqui s communautaire "  o n
completio n o f  th e agreemen t  wit h th e Commu-
nity .  Th e "acqui s communautaire "  mean s th e
body o f  la w alread y enacte d withi n th e
Community .  I n substantiv e terms ,  i n th e
fiel d o f  intellectua l  property ,  thi s woul d
mean a  relativel y smal l  numbe r  o f  Communit y
lega l  instruments ,  sinc e progres s toward s
harmonizatio n ha s no t  bee n rapi d i n th e
paten t  an d trad e mar k fields .  However ,  i n
copyrights ,  th e adoptio n o f  th e Directiv e
on th e lega l  protectio n o f  compute r
program s b y th e Member  State s i s clearl y a
measur e withi n th e meanin g o f  th e "acqui s
communautaire "  a s i s th e trad e mar k Direc -
tiv e i n th e industria l  propert y field ,  an d
th e Directiv e o n th e protectio n o f  th e
topograph y o f  semi-conducto r  products .

As fa r  a s th e countrie s o f  wha t  use d t o b e
calle d "Easter n Europe "  ar e concerned ,  th e
Communit y ha s als o bee n engage d fo r  many
month s i n negotiatin g associatio n agree -
ments wit h certai n countrie s whic h wer e
formerl y member s o f  COMECON,  notabl y wit h
Poland ,  Hungar y an d Czechoslovakia .
Intellectua l  propert y right s ar e amon g th e
subject s unde r  discussio n an d i t  i s  th e
hope o f  th e Communit y tha t  i n thes e associ -
atio n agreement s a n undertakin g ca n b e
give n t o alig n legislatio n i n thes e coun -
trie s a t  a  leve l  o f  protectio n simila r  t o
tha t  existin g i n th e Community .

Revisio n o f  existin g intellectua l  an d
industria l  propert y la w i s alread y unde r
way i n a  numbe r  o f  th e countrie s o f  Easter n
Europ e includin g o f  cours e countrie s no t
directl y covere d b y associatio n agreement s
suc h a s th e Sovie t  Unio n an d Bulgaria .
Therefore ,  ove r  tim e w e may hop e t o se e a
common platfor m fo r  th e continen t  o f  Europ e
as fa r  a s intellectua l  propert y legislatio n
i s concerned ,  wit h common standard s o f  pro -
tectio n emergin g throughou t  Europ e i n
paralle l  an d i n harmon y wit h move s withi n
th e othe r  internationa l  for a suc h a s WIP O
(Worl d Intellectua l  Propert y Organisation) .

The Communit y ha s played ,  an d wil l  continu e
t o pla y a n activ e rol e bot h i n area s suc h
as disput e settlemen t  an d i n area s o f
substantiv e Treat y revision s suc h a s thos e
schedule d t o tak e plac e i n Genev a a t  thi s
tim e o n th e additio n o f  a  Protoco l  t o th e
Bern e Convention .
Lastly ,  I  woul d lik e t o dea l  wit h th e ques -
tio n o f  th e GATT negotiation s an d specifi -
call y th e TRIP S talk s (Trad e Relate d
Aspect s o f  Intellectua l  Propert y Rights) ,
althoug h i t  shoul d no t  b e forgotte n tha t
ther e ar e als o discussion s o n Teleoommuni -
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cation s an d o n Publi c Procuremen t  whic h ar e
of  interes t  i n th e contex t  o f  thi s
discussion .  However ,  sinc e a t  th e tim e o f
draftin g thi s contribution ,  th e Communit y
has no t  formall y table d positio n paper s o n
eithe r  o f  thes e topics ,  I  wil l  confin e my
remark s t o Intellectua l  Propert y matters .
The objectiv e o f  th e industrialize d coun -
trie s withi n th e TRIP S talk s ha s bee n t o
negotiat e a  comprehensiv e agreemen t  cover -
in g basi c principle s o f  intellectua l
propert y protection ,  substantiv e standard s
of  protecte d right s an d rule s o n nationa l
enforcement .  Th e genera l  thrus t  o f  thi s
polic y o n th e par t  o f  industrialize d coun -
trie s ha s bee n t o secur e better ,  tha t  is ,
highe r  standard s o f  protection ,  an d bette r
enforcemen t  o f  thos e standards .

The developin g countrie s o n th e othe r  han d
have tende d t o stres s th e importanc e o f
technolog y transfe r  an d developmenta l  poli -
cy an d hav e stil l  som e reserve s o n certai n
issues .

The approac h o f  th e Communit y coul d b e
describe d a s fa r  a s copyrigh t  i s  concerne d
as a  "Bern e Conventio n plu s approach" .
Give n th e adherenc e o f  al l  th e Member
State s o f  th e Communit y t o th e Bern e
Convention ,  thi s approac h pose s n o rea l
difficulties ,  eve n i n respec t  o f  mora l
right s wher e som e divergenc e o f  view s wit h
th e U S positio n may b e identified .

Importan t  element s o f  th e 'plus '  aspec t  o f
thi s approac h ar e th e protectio n o f
compute r  progra m b y copyrigh t  a s a  literar y
wor k an d th e protectio n o f  database s
(compilation s o f  dat a o r  othe r  materia l  i s
th e curren t  definitio n i n th e Community' s
proposal )  whic h closel y link s dat a bas e
protectio n wit h Articl e 2. 5 o f  th e Bern e
Convention .

As fa r  a s trad e mark s ar e concerned ,  a n
importan t  compromis e betwee n th e Unite d
State s o n on e han d an d th e Communit y an d
othe r  participant s o n th e othe r  ca n b e see n
i n respec t  o f  th e prio r  us e requirements .
The Communit y ha d originall y wante d prio r
use no t  t o b e a  conditio n fo r  registratio n
of  a  mark .  Th e positio n unde r  U S la w wa s
th e opposite .  Th e curren t  tex t  withi n th e
GATT TRIP S allow s protectio n t o b e applie d
fo r  eve n i f  th e mar k ha s no t  bee n use d yet ,
but  allow s countrie s t o refus e actua l
registratio n unti l  us e occurs .
On geographica l  indication s ther e ar e stil l
some difference s o f  opinio n betwee n th e
Communit y an d th e U S bu t  I  d o no t  believ e
tha t  dispute s ove r  whethe r  Glenfiddic h
whisk y ha s t o com e fro m Glenfiddic h need s
t o preoccup y u s her e today .

Patent s o n th e othe r  han d shoul d an d d o
concer n thos e workin g i n th e informatio n
industry .  Patent s ar e see n b y th e develop -
in g countrie s a s a n importan t  obstacl e t o
technolog y transfe r  wherea s t o th e Commu-
nit y an d t o th e U S th e existenc e o f  a
stron g paten t  syste m i s see n a s a n engin e
fo r  drivin g technolog y transfe r  b y provid -
in g a  secur e basi s fo r  researc h an d devel -
opment  investment .  Discussion s withi n th e
GATT TRIP S contex t  focu s o n som e fundamen -
ta l  issue s suc h a s exclusion s fro m patent -
abilit y  an d compulsor y licensing .  Some
aspect s remai n controversia l  suc h a s th e
exten t  t o whic h governemen t  us e shoul d b e
covere d b y th e sam e discipline s a s compul -
sor y licensin g an d whethe r  Contractin g
Partie s ca n discriminat e betwee n field s o f

technolog y i n th e issu e o f  compulsor y
licenses .  On th e questio n o f  firs t  t o fil e
i t  seem s tha t  a  compromis e betwee n th e U S
and Communit y position s ca n b e reached .

Two othe r  substantiv e issue s o f  concer n t o
th e informatio n marke t  coul d b e mentioned .
The firs t  concern s th e discussio n withi n
TRIPS negotiation s o n th e protectio n o f
semi-conducto r  produc t  topographie s an d
more specificall y th e relationshi p betwee n
th e IPI C Treat y conclude d i n Washingto n i n
1989 an d th e norm s whic h migh t  b e se t
withi n th e GATT.

Discussion s hav e focusse d o n fou r  area s
wher e th e IPI C Treat y wa s fel t  t o b e lack -
in g :  ter m o f  protectio n ,  innocen t
infringement ,  compulsor y licensin g an d
article s incorporatin g unlawfull y repro -
duce d topographies .

The Communit y ha s reinforce d it s ow n pro -
tectio n give n b y th e semi-conducto r  topo -
graph y directiv e o f  198 7 b y it s stron g
positio n i n th e GATT talks .
Last ,  ou t  b y n o mean s least ,  th e TRIP S
negotiation s hav e include d provision s o n
"undisclose d information" .  Thi s i s a n issu e
of  considerabl e importanc e fo r  economic ,
politica l  an d lega l  reasons .  I n spit e o f  a
reticenc e o n th e par t  o f  som e t o se e th e
subjec t  treate d a t  al l  withi n th e TRIP S
contex t  the n doe s see m t o b e som e consensu s
tha t  th e subjec t  matte r  fall s  withi n th e
ambi t  o f  Articl e 1 0 bi s o f  th e Pari s
Convention .
The Community' s initia l  approac h ha s bee n
generall y linke d t o th e concep t  o f  unfai r
competitio n bu t  give n th e absenc e o f  a
generalize d syste m o f  unfai r  competitio n
la w notabl y withi n th e Communit y itself ,
th e provision s withi n th e TRIP S talk s leav e
th e mean s o f  implementatio n ope n fo r  th e
Contractin g Partie s t o determine .

On th e internationa l  front ,  we ca n sa y
therefor e tha t  th e Communit y a s a  whol e an d
especiall y th e Commissio n ar e intereste d i n
gettin g th e bes t  possibl e resul t  i n th e
GATT wit h th e highes t  leve l  o f  protectio n
possible .  We ar e optimisti c tha t  succes s
can b e achieve d particularl y sinc e othe r
countrie s aroun d th e worl d ar e showin g
sign s o f  movin g i n th e righ t  direction .

I n Japa n fo r  example ,  a  ne w trad e secret s
la w ha s bee n Introduce d an d many othe r
countrie s ar e reviewin g th e protectio n
give n t o producer s o f  phonogram s an d th e
duratio n o f  tha t  protection .  Some countrie s
suc h a s Switzerlan d ar e reviewin g copyrigh t
la w generall y an d therefor e amon g th e
members o f  th e OECD n o majo r  contention s
seem t o hav e arisen .  Th e Commissio n i s
compilin g a n inventor y o f  legislatio n i n
thir d countrie s worl d wid e an d listin g an y
proble m area s whic h migh t  aris e i n orde r  t o
complet e ou r  globa l  picture .

I n conclusion ,  th e Communit y ha s a n impor -
tan t  an d a n evolvin g rol e t o pla y i n th e
intellectua l  propert y la w field ,  especiall y
i n thos e area s whic h interfac e wit h th e
informatio n market .  Substantiv e harmoniza -
tio n a t  Communit y leve l  ha s t o b e speede d
up i n orde r  t o remov e obstacle s t o th e fre e
movement  o f  good s an d o f  informatio n
itself .  Tha t  interna l  harmonizatio n ha s t o
be co-ordinate d an d adjuste d t o tak e
accoun t  o f  close r  an d wide r  association s
betwee n th e Communit y an d it s neighbours ,
especiall y  th e newl y emergen t  democracie s
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of  Easter n Europe .  Withi n bot h interna l  an d
externa l  discussions ,  question s abou t  th e
dichotom y betwee n exclusiv e proprietar y
right s an d greate r  competitio n hav e t o b e
addressed ,  a s d o question s o f  th e synerg y
betwee n th e publi c an d privat e sectors ,  no t
leas t  i n th e fiel d o f  informatio n gatherin g
and dissemination .  Ope n system s an d a
greate r  us e o f  standard s hav e t o b e encour -
aged ,  especiall y i n th e telecommunication s
field .

The growin g internationalizatio n o f
researc h project s i n tur n bring s ne w issue s
of  intellectua l  propert y protectio n t o
light ,  especiall y whe n suc h researc h i s
funde d o r  conducte d b y publi c bodies .  An d
at  ye t  anothe r  leve l  o f  internationaliza -
tion .  Industria l  an d intellectua l  propert y
la w ha s t o b e made equitabl e an d relevan t
t o th e need s o f  th e developin g a s wel l  a s
th e develope d nations ,  an d a t  th e sam e tim e
continu e t o serv e a s a n incentiv e fo r  inno -
vatio n an d creativity .

Al l  view s expresse d ar e th e persona l
opinion s o f  th e autho r  an d d o no t  bin d th e
service s o f  th e Commission .
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SUMMARY

A comple x networ k o f  lega l
right s an d responsibilitie s i s par t
of  th e environmen t  withi n whic h
informatio n product s an d service s
ar e develope d an d distributed .  A
brie f  surve y o f  som e aspect s o f
thi s networ k o r  we b o f
responsibilit y  fo r  informatio n i s
provided ,  fro m th e perspectiv e o f
th e informatio n conten t  provider .
Responsibilitie s t o author s an d
othe r  source s ar e governe d b y
copyrigh t  principles ,  especiall y
thos e recentl y discusse d b y th e
U.S.  Suprem e Cour t  i n th e Feis t
case .  Debat e ove r  responsibilitie s
t o dat a subject s ha s recentl y bee n
dominate d b y discussio n o f  th e
draf t  Europea n Commissio n directiv e
on dat a protection .
Responsibilitie s t o dat a consumer s
and customer s ar e generall y
governe d b y expres s o r  implie d
contrac t  terms ,  whil e
responsibilitie s t o end-user s an d
ultimat e beneficiarie s o f
informatio n product s an d service s
implicate s question s o f  negligenc e
and stric t  liability .  Th e articl e
conclude s wit h observation s o n th e
rol e o f  busines s an d governmen t  i n
clarifyin g an d definin g lega l
responsibilitie s fo r  information .

INTRODUCTION

The subjec t  o f  networke d
acces s t o informatio n ha s bee n th e
focu s o f  muc h discussio n an d debat e
throughou t  th e informatio n industr y
i n recen t  years .  Th e developmen t
of  interlinke d compute r  an d
communication s networks ,  an d th e
potentia l  fo r  eve n mor e extensiv e
interconnectio n an d proliferatio n
of  access ,  ha s raise d excitin g
possibilitie s fo r  ne w market s an d
new products ,  a s wel l  a s troublin g
fear s abou t  networ k security ,
integrit y an d privacy .  Bu t  th e
attentio n focuse d o n thes e

technologica l  advance s may hav e
obscure d th e gradua l  growt h o f  a
differen t  for m o f  network :  th e
networ k o f  lega l  responsibilit y  fo r
th e development ,  distribution ,
marketin g an d us e o f  informatio n
product s an d services .

Unlik e th e physica l  acces s
network ,  th e growt h o f  th e networ k
of  lega l  responsibilit y  ha s no t
resulte d fro m th e consciou s
developmen t  decision s o f
businesses ,  governments ,  an d
customers .  I t  ha s arisen ,  rather ,
fro m a  myria d o f  sources :  fro m th e
decision s o f  court s an d
administrativ e bodies ,  fro m th e
enactment s o f  legislatures ,  an d
fro m th e evolvin g convention s o f
commercia l  practice s i n th e
Informatio n Age .  Th e networ k o f
lega l  responsibilit y  has ,  fo r  th e
most  part ,  grow n haphazardly ,
withou t  planning ,  o n th e basi s o f
ad ho c decisions .  It s landmark s
hav e bee n constructe d bot h o n a  su i
generi s basis ,  focuse d o n th e
problem s presente d b y particula r
informatio n technologie s an d
formats ,  an d o n th e basi s o f
analogies ,  state d o r  unstated ,
betwee n newe r  an d older ,  mor e
familia r  technologies .  A s a
result ,  th e networ k o f  lega l
responsibilit y  ofte n take s th e for m
of  a  tangle d we b o f  lega l  duties ,
commercia l  expectations ,  an d
statutor y rights ,  linkin g al l
marke t  participant s — authors ,
publishers ,  distributors ,
purchasers ,  an d end-user s — i n a
serie s o f  ofte n murky ,  sometime s
inconsistent ,  o r  eve n
contradictory ,  responsibilities .

The followin g remark s see k
t o she d som e ligh t  o n a  fe w o f  th e
strand s o f  thi s evolvin g we b o f
lega l  responsibilit y  fo r
information .  I f  thes e observation s
rais e mor e question s tha n answers ,
perhap s the y accuratel y reflec t  th e
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embryoni c stat e o f  th e la w i n man y
of  th e area s surveyed .  Thei r  focu s
— principall y o n development s i n
th e Unite d State s — reflect s th e
limitation s o f  th e author' s
experience ;  bu t  th e issue s the y
rais e wil l  hav e t o b e addressed ,  i n
one for m o r  another ,  throughou t  th e
globa l  informatio n marketplace .

The perspectiv e o f  thes e
observation s i s primaril y  tha t  o f
th e privat e secto r  informatio n
industry ,  th e thousand s o f
companie s an d othe r  institution s
whose busines s involve s th e
creation ,  distribution ,  an d us e o f
information .  Mor e specifically ,
th e lega l  responsibilitie s ar e
describe d mainl y fro m th e
standpoin t  o f  th e provide r  o f
informatio n conten t  — th e compile r
and publishe r  o f  informatio n
product s an d services ,  particularl y
i n th e for m o f  electroni c database s
— rathe r  tha n fro m th e standpoin t
of  th e passiv e distributo r  o r
end-user .  Eve n thi s singl e
perspectiv e i s multi-faceted ,
however .  T o us e th e terminolog y o f
traditiona l  copyrigh t  analysis ,  th e
informatio n conten t  provide r  share s
characteristic s o f  th e user ,
author ,  an d publisher .  I n many
cases ,  th e informatio n provide r
relie s o n dat a supplie d b y other s
— th e fruit s o f  scientifi c
research ,  fo r  instanc e — an d
supplie s th e authorshi p involve d i n
organizin g an d presentin g thes e
material s i n th e mos t  usefu l  an d
accessibl e way .  Th e informatio n
provide r  the n make s decision s a s t o
th e mediu m o r  medi a o f  distributio n
— fo r  instance ,  har d copy ,
on-line ,  CD-ROM,  audiote x — mos t
appropriat e t o th e natur e o f  th e
produc t  o r  servic e an d th e targe t
market .  Eve n wher e th e informatio n
conten t  provide r  doe s no t  actuall y
execut e th e distributio n strateg y
itsel f  — e.g. ,  b y runnin g a n
on-lin e servic e o n whic h ar e
mounte d th e database s i t  ha s
create d o r  compile d — it s
distributio n decisio n may affec t
th e natur e o f  th e lega l
responsibilitie s tha t  i t  wittingl y
or  unwittingl y assumes .  Thi s essa y
wil l  a t  point s articulat e thos e
consequences ,  bu t  i t  proceed s fro m
th e assumptio n tha t  th e conten t
provide r  become s enmeshe d i n th e

networ k o f  lega l  responsibilit y —
albei t  perhap s a t  differen t  point s

regardles s o f  th e distributio n
mediu m chosen .

Finally ,  thes e remark s
shoul d b e viewe d a s a  sample ,  no t  a
comprehensiv e survey ,  o f  th e lega l
responsibilitie s undertake n b y
informatio n conten t  providers .
They focu s o n fou r  majo r  type s o f
responsibility :  t o author s an d
othe r  sources ;  t o dat a subjects ;  t o
dat a consumer s an d customers ;  an d
t o end-user s an d ultimat e
beneficiarie s o f  informatio n
product s an d services .  Th e essa y
conclude s wit h som e observation s o n
th e practica l  consequence s o f  th e
natur e o f  th e evolvin g we b o f  lega l
responsibilit y  i n th e informatio n
field .

RESPONSIBILITIE S T O AUTHORS
AND OTHER SOURCES

The ra w materia l  o f  th e
conten t  o f  a  commercia l  databas e o r
othe r  informatio n produc t  o r
servic e may tak e severa l  forms .
For  presen t  purposes ,  tw o
categorie s ar e relevant :  first ,
what  th e Bern e Conventio n refer s t o
as "literar y an d artisti c works, "
and th e U.S .  Copyrigh t  Ac t  call s
"work s o f  authorship" ;  second ,
othe r  type s o f  "ra w data "  o r
pre-existin g materials .  Whil e th e
coverag e o f  Bern e an d o f  th e U.S .
la w ar e no t  precisel y coextensive ,
th e distinctio n betwee n work s
protectibl e b y copyrigh t  an d
unprotecte d dat a o r  othe r  material s
i s a n importan t  one .  It s
significanc e ha s recentl y bee n
underscore d b y th e decisio n o f  th e
U.S.  Suprem e Cour t  i n th e cas e o f
Feis t  Publications ,  Inc. ,  v .  Rura l
Telephon e Servic e Co. ,  Inc. ,  11 1
S.Ct .  128 2 (1991) ,  i n whic h th e
Cour t  fo r  th e firs t  tim e expounde d
on th e scop e an d existenc e o f
copyrigh t  protectio n fo r
compilation s o f  otherwis e
unprotecte d materials .

Where th e informatio n
produc t  o r  servic e i s base d upo n
work s protectibl e i n themselves ,
th e responsibilitie s o f  th e
informatio n provide r  t o th e autho r
or  author s i s relativel y familiar .
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Inclusio n o f  a  wor k i n a
compilatio n doe s not ,  o f  course ,
prejudic e th e copyrigh t  i n th e
underlyin g work .  Whethe r  th e
compilatio n involve s th e inclusio n
of  a n articl e o r  essa y i n a n
anthology ,  o r  eve n th e wholesal e
inclusio n o f  on e compilatio n i n a
large r  compilatio n — fo r  instance ,
th e inclusio n o f  a  statistica l
char t  o n Belgia n economi c
performanc e i n a  broade r
compilatio n o f  Europea n busines s
statistic s — th e ac t  o f  inclusio n
i s ordinaril y  subjec t  t o
traditiona l  requirement s o f
obtainin g a  licens e fro m th e autho r
or  hi s representative ,  unles s
traditiona l  exception s suc h a s fai r
use o r  fai r  dealin g apply .

Question s may sometime s
aris e a s t o who m thi s
responsibilit y  run s — i n othe r
words ,  i n identifyin g th e autho r  o f
th e wor k i n question .  Differen t
rule s appl y wit h respec t  t o th e
abilit y  t o ascrib e authorshi p t o
lega l  entities ,  an d t o th e
condition s unde r  whic h a n employe r
or  contracto r  i s authorize d t o
exercis e th e privilege s o f
authorshi p wit h respec t  t o a  wor k
create d b y it s employee s o r
contractin g parties .  Identifyin g
th e autho r  o f  th e wor k i n questio n
i s essential ,  no t  onl y fo r  securin g
a licens e t o us e th e wor k i n th e
large r  database ,  bu t  als o fo r
securin g a  releas e o r  consen t  wit h
regar d t o th e author' s mora l
rights ,  particularl y
th e right s o f  paternit y an d
integrit y recognize d b y th e Bern e
Convention .  Bern e member  state s
hav e adopte d a  variet y o f
approache s t o definin g an d
enforcin g thes e mora l  rights ,
rangin g fro m th e enactmen t  o f  a
specifi c  mora l  right s cod e
identifie d a s such ,  t o th e U.S .
model  o f  subsumin g thes e right s
withi n a  comple x o f  othe r  lega l
provisions ,  includin g trademark ,
defamation ,  an d copyrigh t  itself .

Uniqu e problem s ar e
presente d whe n th e databas e
compile r  seek s t o identif y th e
autho r  o f  anothe r  compilatio n o f
dat a t o b e include d i n th e
subsequen t  database .  I n thi s

instance ,  th e autho r  i s generall y
th e lega l  o r  natura l  perso n wh o ha s
selecte d o r  arrange d th e dat a int o
th e forma t  presented .  Th e verb s
"selecte d o r  arranged "  trac k
Articl e 2(5 )  o f  th e Bern e
Conventio n (Pari s Text) .  Eve n
thoug h thi s paragrap h refer s onl y
t o "  [collection s o f  literar y o r
artisti c work s suc h a s
encycolpedia s an d anthologies, "
nationa l  la w i n mos t  Bern e
countrie s make s clea r  tha t  th e sam e
"selectio n o r  arrangement "
authorshi p may b e foun d i n
compilation s o f  dat a tha t  ar e no t
themselve s individuall y subjec t  t o
copyrigh t  protection .  Thi s i s
indisputabl y th e cas e unde r  U.S .
law ,  whic h define s a  compilatio n a s
" a wor k forme d b y th e collectio n
and assemblin g o f  preexistin g
material s o r  o f  dat a tha t  ar e
selected ,  coordinate d o r  arrange d
i n suc h a  wa y tha t  th e resultin g
work a s a  whol e constitute s a n
origina l  wor k o f  authorship. "  U.S .
la w recognize s a  "collectiv e work "
as a  specie s o f  th e compilatio n
genus ,  definin g th e forme r  a s a
work "i n whic h a  numbe r  o f
contributions ,  constitutin g
separat e an d independen t  work s i n
themselves ,  ar e assemble d int o a
collectiv e whole. "  1 7 U.S.C .  sec .
101.  Some o f  th e shadow s whic h may
now lur k i n thi s corne r  o f  th e we b
of  lega l  responsibilit y  coul d b e
dispelle d b y a mor e explici t
recognitio n i n internationa l  lega l
instrument s o f  th e fac t  that ,  a s a
matte r  o f  la w an d practice ,  th e
Bern e protectio n fo r  compilation s
i s no t  limite d t o collection s o f
"works, "  bu t  als o extend s t o
selecte d o r  arrange d
non-copyrightabl e material .  Tha t
recognitio n shoul d b e reflecte d i n
any protoco l  t o th e Bern e
Conventio n tha t  emerge s fro m
discussion s soo n t o commence withi n
th e Worl d Intellectua l  Propert y
Organization .  Th e broade r
definitio n o f  compilatio n woul d
als o b e a  valuabl e featur e i f
include d i n th e forthcomin g
Europea n Communit y instrumen t  o n
lega l  protection s fo r  databases ,  a s
wel l  a s i n multilatera l  standard s
suc h a s th e propose d Genera l
Agreemen t  o n Tariff s an d Trad e
agreemen t  o n trade-relate d
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intellectua l  propert y rights .

The ra w material ,  itsel f
unprotecte d b y copyright ,  tha t  goe s
int o a  copyrightabl e compilatio n
may tak e severa l  forms .  I t  may
includ e work s o f  authorshi p tha t
hav e passe d int o th e publi c domain ,
or  officia l  text s o r  othe r  work s o f
governmen t  authorshi p tha t  may ,
under  nationa l  law ,  b e unprotected .
Most  commonly ,  however ,  thi s
categor y refer s t o "data, "  "facts, "
or  anothe r  labe l  applie d t o
statement s o r  observation s whic h d o
not  themselve s ris e t o th e leve l  o f
protecte d authorship .  Suc h
materia l  run s th e gamu t  fro m
astronomica l  observation s t o stoc k
quotations ,  fro m bibliographi c
citation s t o economi c an d
demographi c statistics .  I t  may
hav e take n a  grea t  dea l  o f  effort ,
resources ,  har d wor k an d ingenuit y
t o discove r  o r  articulat e th e fac t
i n question ,  a  su m o f  quantifiabl e
input s fa r  greate r  tha n tha t  whic h
le d t o th e creatio n o f  a  simpl e
tun e o r  shor t  rhyme .  Nevertheless ,
because ,  a s th e Feis t  decisio n
pithil y  states ,  "copyrigh t  reward s
originality ,  no t  effort, "  th e
forme r  may b e i n th e publi c domai n
whil e th e latte r  i s not .

A brie f  revie w o f  th e Feis t
decisio n may hel p t o illuminat e th e
complexitie s o f  describin g thi s
aspec t  o f  th e lega l
responsibilitie s o f  th e informatio n
conten t  provider .  Th e Feis t  cas e
aros e fro m a  disput e betwee n a
smal l  loca l  telephon e compan y
(Rural )  an d a  smal l  independen t
publishe r  o f  telephon e directorie s
(Feist) .  Feis t  sough t  a  licens e
fro m Rura l  t o includ e th e latter' s
director y listing s — so-calle d
"whit e pages "  listings ,  consistin g
solel y o f  names ,  addresses ,  an d
telephon e number s o f  telephon e
subscriber s — i n th e former' s
directory .  When Rural ,  alon e amon g
nearl y a  doze n similarl y situate d
telephon e companies ,  refuse d Feis t
a license ,  Feis t  copie d th e
listing s i t  neede d withou t  a
license .  Rura l  successfull y sue d
fo r  copyrigh t  infringement ,  bu t  th e
Supreme Cour t  reverse d th e
decision ,  absolvin g Feis t  o f  an y
copyrigh t  liability .  Thus ,

althoug h Feis t  originall y acte d a s
i f  i t  ha d a  responsibilit y —
prudentia l  i f  no t  lega l  — t o trea t
Rural' s  compilatio n a s
copyrightabl e an d therefor e
availabl e onl y unde r  license ,  th e
resul t  o f  th e cas e wa s t o thro w al l
suc h whit e page s directorie s int o
th e categor y o f  unprotecte d work s
whic h ar e availabl e a s sourc e
materia l  t o al l  comers .  I n othe r
words ,  th e we b o f  responsibilit y  t o
th e compile r  o f  th e underlyin g
materia l  i s  broke n here :  a
subsequen t  use r  i s fre e t o tak e al l
or  som e o f  it ,  fo r  an y purpose ,
withou t  permissio n o r  paymen t  o f
compensation ,  a t  leas t  a s fa r  a s
copyrigh t  i s  concerned .  Th e
reaso n fo r  thi s treatmen t  lie s i n
th e Court' s  findin g tha t  whit e
pages directorie s "ar e selected ,
coordinate d an d arrange d i n a  wa y
tha t  utterl y lack s originality. "

Whil e th e significanc e o f
th e decisio n t o an y America n
telephon e director y publishe r  i s
obviou s an d profound ,  it s
applicabilit y  t o an y othe r  kin d o f
factua l  compilatio n i s fa r  les s
self-evident .  Clearly ,  th e Cour t
considere d whit e page s listing s a s
atypica l  compilations ,  fallin g a t
one extrem e o f  a  spectru m tha t
include s many copyrightabl e works .
Rural' s  compilatio n faile d t o
satisf y a n originalit y requirement ,
but  th e decisio n underscore s tha t
tha t  lega l  hurdl e i s se t  ver y low .
As th e opinio n states :

Originalit y require s onl y
tha t  th e autho r  mak e th e
selectio n o r  arrangemen t
independentl y (i.e. ,  withou t
copyin g tha t  selectio n o r
arrangemen t  fro m anothe r
work) ,  an d tha t  i t  displa y
some minima l  leve l  o f
creativity .  Presumably ,  th e
vas t  majorit y o f
compilation s wil l  pas s thi s
test ,  bu t  no t  al l  will .
Ther e remain s a  narro w
categor y o f  work s i n whic h
th e creativ e spar k i s
utterl y lackin g o r  s o
trivia l  a s t o b e virtuall y
nonexistent .

Thus ,  a  databas e develope r
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who bodil y appropriate s o r
substantiall y  plunder s a
pre-existin g compilatio n a s sourc e
materia l  fo r  hi s ow n wor k doe s s o
at  hi s peril .  H e gamble s upo n th e
possibilit y  tha t  th e underlyin g
compilatio n wil l  b e foun d t o b e a n
exceptio n t o th e rule ,  a  mer e
assemblag e o f  dat a whic h fail s  t o
satisf y eve n th e minima l  creativit y
standard .  I n th e Feis t  case ,
Rural' s  listin g faile d t o pas s
muste r  becaus e it s "selectio n o f
listing s coul d no t  b e mor e obvious "
and it s alphabetica l  arrangemen t  o f
thos e listing s "i s no t  onl y
unorigina l  [but ]  practicall y
inevitable. "  Compilation s whic h
can establis h eve n a  minima l  leve l
of  originalit y  i n th e selectio n o f
data ,  o r  it s  arrangemen t  — o r  it s
coordination ,  a  rubri c o n whic h th e
Feis t  decisio n i s entirel y silen t
— ca n avoi d th e tota l  ruptur e o f
th e we b o f  copyrigh t
responsibility ,  a t  leas t  unde r  U.S .
law .  (Eve n i n tha t  case ,  i t  i s
possible ,  althoug h fa r  fro m
certain ,  tha t  responsibilit y  coul d
be impose d o n som e othe r  lega l
theor y beside s copyright. )

Perhap s th e mor e interestin g
question s concer n th e precis e
contour s o f  th e responsibilit y
impose d wit h respec t  t o
compilation s tha t  d o meet  th e
minima l  creativit y standar d o f
selection ,  coordinatio n o r
arrangement ,  an d tha t  therefor e
fal l  i n tha t  broa d ar c o f  th e
spectru m consistin g o f  compilation s
protectibl e unde r  copyright .  Her e
th e observation s o f  th e Suprem e
Cour t  i n th e Feis t  case ,  whil e wel l
state d an d certainl y highl y
suggestiv e o f  futur e decisions ,  may
not  literall y b e bindin g i n
subsequen t  cases ,  sinc e th e
compilatio n i n questio n wa s foun d
t o b e totall y unprotected .
Nonetheless ,  the y ar e a n essentia l
guid e t o an y informatio n
marketplac e participan t  seekin g t o
clarif y it s responsibilitie s i n
thi s sphere .

The Feis t  decisio n stresse s
tha t  th e copyrigh t  i n a n origina l
compilatio n "i s limite d t o th e
particula r  selectio n o r
arrangement "  whic h constitute s th e

protectibl e authorship .  "I n n o
even t  may copyrigh t  exten d t o th e
fact s themselves. "  I n summarizin g
th e consequence s o f  thi s
distinction ,  th e opinio n states :

Thi s inevitabl y mean s tha t
th e copyrigh t  i n a  factua l
compilatio n i s thin .
Notwithstandin g a  vali d
copyright ,  a  subsequen t
compile r  remain s fre e t o us e
th e fact s containe d i n
another' s publicatio n t o ai d
i n preparin g a  competin g
work ,  s o lon g a s th e
competin g wor k doe s no t
featur e th e sam e selectio n
and arrangement .  A s on e
commentato r  explain s it :
"[N] o matte r  ho w muc h
origina l  authorshi p th e wor k
displays ,  th e fact s an d
idea s i t  expose s ar e fre e
fo r  th e takin g [T]h e
ver y sam e fact s an d idea s
may b e divorce d fro m th e
contex t  impose d b y th e
author ,  an d restate d o r
reshuffle d b y secon d comers ,
eve n i f  th e autho r  wa s th e
firs t  t o discove r  th e fact s
or  t o propos e th e ideas. "

Thi s passag e seek s t o
provid e a  doctrina l  "brigh t  line "
t o defin e clearl y wha t  may an d may
not  b e take n withou t  permissio n
fro m a  copyrightabl e compilation .
I n practice ,  however ,  th e lin e ! i s
fa r  fro m bright .  Th e Feis t
analysi s assume s tha t  a  clea r
distinctio n may b e draw n betwee n
facts ,  o n th e on e hand ,  an d th e
selection ,  coordinatio n o r
arrangemen t  o f  facts ,  o n th e other .
The analysi s assume s i t  shoul d b e
possibl e t o appropriat e al l  o f  th e
forme r  withou t  takin g an y o f  th e
latter .  Bu t  i t  i s  difficul t  t o
conceiv e o f  a  practica l  example .
I f  al l  th e fact s ar e taken ,  i s no t
th e firs t  compiler' s origina l
"selection "  take n a s well ? Ho w ca n
thi s resul t  b e avoide d simpl y b y
omittin g certai n entries ,  whe n
traditiona l  copyrigh t  principle s
tel l  u s tha t  a n infringe r  may no t
excus e hi s action s b y demonstratin g
how muc h o f  th e wor k h e di d no t
take ? Doe s th e Feis t  analysi s hav e
th e ironi c resul t  o f  providin g th e
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leas t  protectio n fo r  th e mos t
valuabl e database s — thos e tha t
comprehensivel y amas s an d aggregat e
th e dat a o n th e particula r  subjec t
at  hand ,  withou t  selectivel y
omittin g som e dat a tha t  migh t  b e of
valu e t o som e users ? Why shoul d a
map tha t  arbitraril y  omit s
provincia l  capitals ,  o r  a  periodi c
tabl e tha t  selectivel y drop s th e
halogens ,  enjo y greate r  protectio n
agains t  verbati m copyin g tha n a
trul y comprehensiv e compilation ?
Or  ca n th e latte r  demonstrat e a n
elemen t  o f  origina l  "selection "
authorshi p throug h it s origina l
(no t  copied )  definitio n o f  th e
univers e t o b e comprehensivel y
compiled :  th e territor y t o b e
mapped,  o r  th e attribute s o f  th e
element s t o b e displayed ?

The applicatio n o f  th e Feis t
analysi s seem s especiall y
questionabl e wit h regar d t o a
computerize d database ,  i n whic h th e
"restatin g o r  reshuffling "  o f
facts ,  themselve s painstakingl y
compile d an d presente d accordin g t o
an origina l  pla n o f  selection ,
coordination ,  o r  arrangement ,  may
be accomplishe d wit h a  touc h o f  a
button .  Of  course ,  fro m a
copyrigh t  standpoint ,  Feis t  teache s
us tha t  "effort "  i s  irrelevant .
But  a t  leas t  fro m th e perspectiv e
of  U.S .  law ,  base d upo n a n explici t
constitutiona l  bargai n "t o promot e
th e progres s o f  scienc e an d usefu l
arts "  — and ,  i n thi s context ,  t o
encourag e investmen t  i n th e
developmen t  o f  innovativ e an d
usefu l  informatio n product s an d
service s — som e hav e questione d
whethe r  th e Feis t  analysi s carrie s
out  th e constitutiona l  purpose .
How i s th e "progres s o f  scienc e an d
usefu l  arts "  serve d i f  th e
protectio n fo r  compilation s —
themselve s ofte n th e produc t  o f
considerabl e investment s o f  time ,
resources ,  an d skill ,  a s wel l  a s o f
originalit y — i s reduce d t o a
"thinness "  approachin g emaciation ?

Where doe s thi s leav e th e
databas e develope r  wh o i s seekin g
t o defin e mor e precisel y hi s
responsibilit y  towar d a  compile r  o f
factua l  dat a upo n whic h a  ne w
informatio n produc t  o r  servic e may
be based ? Pu t  anothe r  way ,  wha t

rang e o f  actio n i s no w permissibl e
t o th e "secon d comer "  wh o aim s t o
offe r  a n improve d o r  enhance d
servic e whos e subjec t  matte r
overlap s wit h a n existin g service ?
The gli b answe r  i n bot h case s may
be tha t  th e informatio n conten t
provide r  find s himsel f  a t  th e
cuttin g edg e o f  on e o f  th e mos t
dynami c arena s o f  copyrigh t  law ,  a
positio n a t  onc e excitin g an d
potentiall y  dangerous .  Watershe d
decision s suc h a s Feis t  ar e
inevitabl y followe d b y decision s o f
lowe r  court s seekin g t o appl y th e
announce d broa d principle s t o fact s
presente d b y specifi c  cases .  Th e
proces s may b e interstitial ,
puttin g mea t  o n th e bone s o f  a
skeleta l  pronouncemen t  o f
overarchin g rules ,  o r  i t  may b e
dynamic ,  leadin g th e court s
incrementall y t o a  ne w balanc e
betwee n creator s an d "secon d
comers "  somewha t  differen t  fro m
tha t  sketche d ou t  i n Feist .
Furthermore ,  court s ar e no t  th e
onl y actor s i n thi s developin g
drama:  th e nationa l  Congres s an d
possibl y stat e legislature s a s wel l
coul d entertai n proposal s t o
rectif y th e perceive d problem s
create d b y th e Feis t  decision ,  an d
thu s t o dra w a  cleare r  pictur e o f
thi s corne r  o f  th e we b o f
informatio n responsibility .

I n th e meantime ,  th e
practica l  consequences ,  a t  leas t  i n
th e U.S .  market ,  may includ e th e
following .  Informatio n companie s
wil l  probabl y continu e t o see k
licensin g arrangement s fo r  th e us e
of  dat a containe d i n existin g
databases ,  eve n t o creat e competin g
products ,  excep t  i n th e narro w
categor y o f  whit e page s directorie s
and perhap s othe r  compilation s no w
deemed t o lac k an y copyrigh t
protection .  (Eve n i n thi s sphere ,
licensin g wil l  continu e t o b e
neede d t o assur e acces s t o th e mos t
up-to-dat e compilations ,  rathe r
tha n relyin g o n outdate d printe d
materials ,  eve n i f  the y may b e
copie d freely. )  I n orde r  t o
protec t  thei r  compilation s agains t
unauthorize d copying ,  databas e
developer s wil l  probabl y giv e
greate r  emphasi s t o demonstrabl e
originalit y i n selection ,
coordinatio n o r  arrangemen t  o f  dat a
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i n al l  step s o f  th e developmen t
process .  Compilation s o f  "ra w
facts "  may b e de-emphasize d i n
favo r  of ,  o r  a t  leas t  supplemente d
by,  "value-added "  feature s tha t
involv e origina l  expressio n o r  th e
exercis e o f  judgmen t  an d subjectiv e
evaluations .  Fo r  instance ,
directorie s o f  companie s coul d
includ e no t  onl y objectiv e factua l
information ,  compile d accordin g t o
selecte d criteri a an d presente d i n
an origina l  arrangement ,  bu t  als o
evaluation s an d rating s concernin g
financia l  position ,  marke t
prospects ,  an d othe r  relevan t
factors .  Thes e change s coul d mak e
at  leas t  wholesal e copyin g les s
attractiv e b y makin g i t  mor e
difficul t  t o tak e "mer e facts "
withou t  als o takin g copyrightabl e
elements .  Finally ,  som e
informatio n companie s wil l
reevaluat e thei r  marketin g an d
distributio n strategie s i n orde r  t o
emphasiz e custome r  relationship s
define d b y contrac t  an d t o minimiz e
relationship s i n whic h copyrigh t
provide s th e mai n mechanis m fo r
protectin g agains t  unauthorize d
copyin g o f  th e database .  Thi s
coul d mean a  tren d awa y fro m retai l
sale s o f  har d copy ,  o r  eve n o f
discret e product s suc h a s a  CD-ROM
disc ,  an d towar d subscriptio n sale s
and on-lin e acces s wher e unfriendl y
uses ca n b e mor e effectivel y
monitore d an d prevented .

The internationa l
implication s o f  th e Feis t  decisio n
ar e als o unclear .  Th e doctrina l
underpinning s o f  th e decisio n ar e
probabl y familia r  t o copyrigh t
specialist s i n mos t  develope d
countries ,  bu t  th e case' s teaching s
ar e no t  necessaril y  transferabl e
throughou t  th e Bern e Union .
Undoubtedl y thi s firs t
comprehensiv e statemen t  o n
protectio n o f  compilation s b y th e
highes t  U.S .  cour t  wil l  b e
carefull y studie d i n bot h Brussel s
and Geneva ,  an d wil l  b e reflecte d
t o som e degre e i n th e E C databas e
protectio n directive ,  th e Bern e
Protoco l  t o b e considere d b y WIPO,
and th e GATT agreemen t  o n copyrigh t
i f  on e i s achieved .

RESPONSIBILIT Y T O DATA SUBJECTS

The nex t  stran d o f  th e we b
of  lega l  responsibilit y  fo r
informatio n product s an d service s
applie s onl y t o som e databases ,
dependin g o n thei r  subjec t  matter .
For  many scientifi c  an d technica l
works ,  ther e i s n o huma n dat a
subjec t  — neithe r  a  natura l  no r  a
lega l  perso n — t o asser t  right s o r
seek redres s i n th e cas e o f  erro r
or  injur y t o reputation .  However ,
fo r  th e developer s an d distributor s
of  a  larg e categor y o f  commerciall y
importan t  databases ,  responsibilit y
towar d th e dat a subjec t  i s a
significan t  elemen t  o f  th e lega l
environment .  Unlik e th e copyrigh t
issue s discusse d i n th e precedin g
section ,  wher e th e trend s towar d
harmonizatio n o f  th e U.S .  an d
Europea n regime s ar e unmistakable ,
th e right s o f  dat a subject s ar e
approache d i n fundamentall y
differen t  way s o n differen t  side s
of  th e Atlantic ,  althoug h man y
common aim s ca n b e identified .  Fo r
purpose s o f  thi s essay ,  tw o mai n
element s o f  th e responsibilit y
towar d dat a subject s shoul d b e
addressed :  dat a protectio n (o r
privacy )  an d defamation .

Jus t  a s th e impac t  o f  th e
Feis t  decisio n dominate s discussio n
of  th e responsibilit y  o f
informatio n conten t  provider s
towar d author s an d compiler s o f
sourc e material ,  s o a  singl e majo r
initiativ e help s t o fram e th e
curren t  debat e ove r  dat a
protection :  th e pendin g Europea n
Commissio n proposa l  fo r  a  Counci l
directiv e concernin g th e protectio n
of  individual s i n relatio n t o th e
processin g o f  persona l  data ,  COM
(90 )  31 4 final ,  SYN 287 ,  O.J .  No .
C277,  5  Novembe r  1990 .  Thi s
proposa l  reflect s i n grea t  par t  th e
need t o harmoniz e th e dat a
protectio n legislatio n o f  th e 1 2 E C
member  state s a t  "a n equivalen t
hig h leve l  o f  dat a protection, "  i n
orde r  t o preven t  th e erectio n o f
interna l  barrier s t o dat a flo w
withi n th e Europea n Singl e Market .
Yet  th e proposal' s impac t  ha s
alread y bee n fel t  fa r  beyon d th e
border s o f  th e Europea n Community .
Two element s o f  th e draf t  directiv e
explai n thes e broa d repercussions :
th e expansiv e definitio n o f
"persona l  data, "  an d th e



extraterritoria l  reac h o f  th e
proposal .

The propose d directiv e woul d
hav e a  broa d coverage ,  extendin g t o
"an y informatio n relatin g t o a n
identifie d o r  identifiabl e
individual. "  Thus ,  it s impac t  i s
not  limite d t o database s containin g
medica l  records ,  informatio n o n
religiou s practices ,  o r  othe r  type s
of  dat a that ,  a t  leas t  fro m a n
America n perspective ,  woul d see m
especiall y sensitiv e o r  private .
Certainl y th e draf t  directiv e woul d
cove r  record s o f  bankin g
transaction s b y individua l
customers ,  airlin e reservations ,
personne l  data ,  mailin g list s o f
al l  kinds ,  an d eve n bibliographi c
dat a an d directorie s o f
individuals .  Apparentl y an y
databas e containin g individua l
names i s covered ,  bu t  s o ar e
database s tha t  contai n n o name s bu t
do includ e identifyin g number s fro m
whic h th e identit y o f  a n individua l
coul d b e determined .  Thus ,  fo r
exampl e a  databas e consistin g o f
th e telephon e number s o f  person s
who hav e aske d t o b e exclude d fro m
telemarketin g solicitation s — or ,
fo r  tha t  matter ,  an y lis t  o f
residentia l  telephon e number s —
coul d b e subjec t  t o th e directive ,
sinc e th e name s o f  th e subscriber s
coul d b e determine d throug h us e o f
a revers e directory .  Bot h
computerize d an d manua l  file s ar e
covered ,  a s ar e file s hel d b y an y
business ,  larg e o r  small ,  eve n fo r
interna l  purpose s suc h a s personne l
decisions .

I n short ,  th e draf t
directive ,  i f  adopte d i n it s
curren t  form ,  coul d provid e a n
importan t  threa d o f  th e we b o f
lega l  responsibilit y  fo r  a  wid e
rang e o f  databases ,  includin g man y
not  usuall y though t  o f  a s focuse d
on "persona l  information. "
Furthermore ,  it s effec t  extend s
beyon d th e E C throug h it s
prohibitio n o n th e transfe r  o f
persona l  dat a outsid e th e Communit y
fo r  processin g unles s th e recipien t
countr y "ensure s a n adequat e leve l
of  protection "  fo r  th e dat a
involved .  Processin g i s define d
broadly ,  t o includ e eve n
communicatio n o f  dat a withou t  more .

Accordingly ,  th e requiremen t  fo r
"adequate "  extraterritoria l
protectio n woul d b e invoke d b y suc h
action s a s a  quer y fro m a  name d
individua l  (o r  on e identifie d b y a
passwor d o r  othe r  identifier )
withi n th e E C t o a  remot e databas e
locate d outsid e th e Community ,
regardles s o f  th e natur e o f  th e
dat a i n th e databas e sough t  t o b e
accessed .  Unde r  thes e
circumstances ,  th e we b o f
responsibilit y  towar d a  "dat a
subject "  woul d embrac e th e handlin g
of  custome r  informatio n b y a
databas e operato r  wh o ha s an y
subscriber s locate d withi n Europe .
Of  course ,  th e proprieto r  o f  a
database ,  whereve r  located ,  tha t
containe d "persona l  data "  o n
Europea n individual s woul d hav e t o
meet  th e "adequacy "  standar d i n
orde r  t o obtai n th e dat a i n th e
firs t  place ,  a s wel l  a s i n orde r  t o
retransmi t  i t  bac k t o Europ e i n
respons e t o a  request .

The conten t  o f  th e
obligation s impose d upo n databas e
proprietors ,  i f  th e directiv e wer e
enacte d i n it s curren t  form ,  ar e
comprehensiv e an d far-reaching ,
althoug h no t  unfamilia r  t o a t  leas t
some companie s alread y subjec t  t o
some o f  th e mor e rigorou s dat a
protectio n law s i n individua l  E C
member  states .  Informe d consen t  o f
th e dat a subjec t  i s  th e keyston e
fo r  creatio n an d processin g o f
persona l  data .  Th e dat a subjec t
must  b e tol d (usuall y a t  th e tim e
of  dat a collection )  th e purpos e o f
th e file ,  ho w i t  wil l  b e used ,  an d
who wil l  receiv e it ,  an d mus t  giv e
"specifi c  an d express "  consen t  fo r
particula r  recipient s an d type s o f
processing .  Ther e ar e exception s
fo r  dat a processe d unde r  a
contractua l  o r  trus t  relationship ,
or  i f  a  "legitimat e interest "  I n
processin g outweigh s th e interes t
of  th e dat a subject .  Dat a subject s
als o enjo y th e righ t  t o revie w dat a
on himsel f  o r  herself ;  t o delet e
dat a (eve n i f  accurate )  obtaine d o r
processe d i n violatio n o f  th e
directive ,  an d t o obtai n
compensatio n fro m violators .  I n
addition ,  "trul y dissuasiv e
sanctions, "  includin g crimina l
penalties ,  mus t  b e adopte d b y eac h
Member  State .
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Othe r  obligation s t o b e
impose d upo n databas e proprietor s
ru n t o Member  Stat e governments ,
rathe r  tha n directl y t o individua l
dat a subjects .  Fo r  instance ,  many
database s mus t  b e registere d wit h a
governmen t  agenc y upo n creation ,
and th e agenc y mus t  b e allowe d
acces s t o al l  file s covere d b y th e
directive .

The draf t  directiv e ha s bee n
subjecte d t o considerabl e
criticism .  Among othe r  things ,  i t
has bee n suggeste d tha t  th e
ambiguousnes s o f  man y o f  it s
provisions ,  an d it s authorizatio n
of  Member  Stat e derogation s an d
deviation s i n many areas ,  mak e i t
unlikel y t o achiev e it s state d goa l
of  increase d harmonizatio n o f
requirement s withi n th e Community .
Firm s i n many field s argu e tha t
complianc e wit h th e directiv e woul d
be s o expensiv e a s t o discourag e
involvemen t  i n businesse s usin g
"persona l  data, "  includin g many
line s o f  busines s o f  undoubte d
benefi t  t o consumers .  Th e
potentia l  fo r  interferenc e wit h th e
flo w o f  persona l  dat a t o an d fro m
Europ e ha s bee n criticize d a s a
backwar d ste p i n vie w o f  th e
growin g globalizatio n o f  ever y kin d
of  business ,  especiall y wher e
informatio n i s concerned .

The polic y underpinning s o f
th e propose d E C directiv e may
usefull y b e contraste d wit h th e
privac y la w approac h take n i n th e
Unite d States .  Althoug h th e draf t
EC directive ,  a t  leas t  i n it s
curren t  form ,  contain s many
ambiguitie s an d exceptions ,  i t  doe s
hav e th e virtu e o f
comprehensivenes s an d a  hig h degre e
of  uniformit y acros s differen t
busines s sectors .  Th e we b i t
throw s ove r  th e wid e spectru m o f
database s containin g persona l
informatio n i s dens e an d arguabl y
stifling ,  bu t  a t  leas t  it s mai n
outline s ar e fairl y  clear .  I n th e
U.S. ,  b y contrast ,  th e we b o f
responsibilit y  linkin g a  databas e
proprieto r  wit h person s name d i n
th e databas e i s comple x an d uneven ,
wit h som e kind s o f  database s fa r
more extensivel y regulate d tha n
others .  Fo r  th e mos t  part ,  thi s
reflect s a  perceptio n tha t

compilation s o f  certai n kind s o f
dat a (e.g. ,  credi t  an d persona l
financia l  data )  an d database s hel d
by certai n institution s (notabl y
th e federa l  government )  pos e
greate r  threat s o f  abuse s tha t
coul d compromis e persona l  privac y
tha n d o other ,  les s sensitiv e
databases .  Othe r  prominen t
feature s o f  U.S .  privac y la w
includ e a  greate r  relianc e o n
legislatio n adopte d b y th e
individua l  states ,  rathe r  tha n th e
centra l  government ,  an d a
drasticall y lessene d rol e fo r  th e
governmen t  a s th e affirmativ e
champio n o f  persona l  privacy ,  a
rol e generall y lef t  t o th e
aggrieve d dat a subjec t  himself .

Fro m a n America n
perspective ,  i t  ca n b e cogentl y
argue d tha t  thi s sectora l  approach ,
relyin g o n individua l  enforcemen t
and viewin g governmen t  mor e a s a
potentia l  threa t  t o privac y tha n a s
it s protector ,  ha s give n American s
as hig h a n effectiv e leve l  o f
privac y protectio n a s thei r
Europea n counterpart s (doubtles s
greate r  vis-a-vi s government) ,  a s
wel l  a s demonstrabl y greate r  acces s
t o a  wid e arra y o f  consume r
product s an d service s whos e
developmen t  i n Europ e i s clearl y
threatene d b y th e prospec t  o f  a
comprehensive ,  sweepin g dat a
protectio n regim e alon g th e line s
propose d b y th e Europea n
Commission .  A t  th e sam e time ,  i t
i s unrealisti c  t o expec t  th e
fundamenta l  divergence s betwee n th e
Europea n an d America n approache s t o
be resolve d i n th e nea r  future .
The Europea n proposa l  ha s alread y
had a  noticeabl e impac t  o n th e
debat e ove r  privac y policie s i n th e
Unite d States ,  an d tha t  influenc e
i s likel y t o grow .  A t  leas t  som e
element s o f  th e Europea n dat a
protectio n approac h ar e unde r
consideratio n bot h i n Congres s an d
i n a  fe w stat e legislatures .  I n
th e lon g run ,  a t  least ,  i t  may b e
hoped tha t  th e contour s o f  thi s
par t  o f  th e we b o f  lega l
responsibilit y  fo r  th e informatio n
industr y wil l  com e t o resembl e eac h
othe r  o n bot h side s o f  th e
Atlantic .  Failur e t o wor k towar d a
common approac h i s sur e t o hav e a
detrimenta l  impac t  o n th e
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disseminatio n o f  a  wid e rang e o f
informatio n product s an d service s
i n th e globa l  marketplace .

Anothe r  stran d i n th e we b o f
lega l  responsibilit y  towar d dat a
subject s i s base d no t  o n recen t  o r
propose d legislation ,  bu t  o n muc h
olde r  lega l  concepts .  Whil e thi s
stran d overlap s t o som e degre e wit h
dat a protectio n responsibilities ,
i t  i s  i n mos t  way s a  narrowe r  par t
of  th e web .  Whil e dat a protectio n
standard s gover n th e wa y i n whic h
informatio n abou t  individual s i s
collected ,  processed ,  an d
disseminated ,  it s  stricture s appl y
regardles s o f  th e accurac y o f  th e
dat a i n question .  (Th e E C draf t
directiv e doe s includ e dat a qualit y
provisions ,  ye t  i t  ca n b e violate d
i n many respect s b y th e collectio n
or  processin g o f  completel y
accurat e "persona l  data." )
Liabilit y  fo r  defamation ,  b y
contrast ,  extend s primaril y t o th e
disseminatio n o f  fals e informatio n
injuriou s t o reputation .  It s scop e
i s broade r  tha n dat a protectio n i n
one ke y respect :  businesses ,
institution s an d othe r  lega l
persons ,  a s wel l  a s natura l
persons ,  ca n see k damage s fo r
defamation ,  whil e "persona l  data, "
at  leas t  unde r  th e propose d E C
definition ,  mus t  b e identifiabl e t o
a particula r  individual .

Ther e i s littl e disput e
about  th e genera l  propositio n tha t
one wh o disseminate s fals e an d
defamator y informatio n abou t
anothe r  may b e liabl e fo r  monetar y
damages,  whethe r  th e defamatio n i s
communicate d orally ,  throug h
familia r  ink-on-pape r  technologies ,
or  electronically .  Th e dispute d
aspect s o f  thi s portio n o f  th e we b
of  lega l  responsibilit y  tur n mainl y
on question s suc h a s th e degre e o f
faul t  whic h mus t  b e proven ,  an d
problem s involvin g republicatio n o f
data ,  particularl y fro m publi c
recor d sources .

I n general ,  informatio n
conten t  provider s appea r  t o b e mor e
vulnerabl e t o stric t  liabilit y  fo r
defamatio n unde r  Europea n lega l
system s tha n unde r  U.S .  law .  I n
th e Unite d States ,  a t  leas t  a
showin g o f  negligenc e i s usuall y

require d befor e a  plaintif f  may
recover .  Furthermore ,  i n a
significan t  i f  ill-define d categor y
of  cases ,  injure d partie s mus t
surmoun t  eve n highe r  hurdle s i n
orde r  t o obtai n damages .  A t  it s
zenith ,  thi s protectiv e standar d
require s a  showin g o f  "actua l
malice "  — tha t  is ,  eithe r
knowledg e o f  th e falsit y o f  th e
statement ,  o r  reckles s indifferenc e
t o it s truth .  Thes e highe r
standard s may b e embodie d i n
qualifie d privilege s develope d
under  th e common la w o f  particula r
states ,  bu t  i n som e case s the y hav e
a constitutiona l  basi s a s well ,  i n
th e Firs t  Amendment  guarantee s o f
fre e speec h an d fre e press .  Th e
ide a tha t  th e la w mus t  protec t  som e
fals e speec h i n orde r  t o giv e
"breathin g room "  t o Firs t  Amendment
freedom s — an d t o promot e th e
beneficia l  effect s o f  a  fre e flo w
of  informatio n i n a  democrati c
societ y — ha s ancien t
antecedents ,  bu t  i t  ha s bee n firml y
implante d i n U.S .  constitutiona l
la w fo r  les s tha n 3 0 years ,  an d it s
contour s ar e stil l  subjec t  t o
vigorou s debate .  B y contrast ,  a t
leas t  on e Europea n commentato r  ha s
note d that ,  a t  leas t  i n th e Frenc h
lega l  system ,  "thoug h freedo m o f
speec h i s full y  recognize d a s a
constitutiona l  principl e .. .  ther e
i s n o suc h idea ,  a t  leas t  no t
expressl y state d i n judicia l
opinions ,  tha t  imposin g a  liabilit y
on informatio n provider s woul d ac t
as a  deterren t  o f  th e fre e flo w o f
information. "  Huet ,  "Liabilit y  o f
Informatio n Providers :  Recen t
Development s i n Frenc h La w
Contraste d wit h Louisian a Civi l  La w
of  Liabilit y  an d Unite d State s
Common La w o f  Torts, "  5  Tulan e
Civi l  La w Foru m 101 ,  10 8 (1990 )  .

Certainl y th e U.S .
constitutiona l  privileg e applie s i n
ful l  forc e t o allege d libel s
concernin g publi c officials ;
clearl y i t  ha s littl e applicabilit y
t o purel y privat e dispute s abou t
privat e matters .  Bu t  th e
boundarie s betwee n thes e categorie s
ar e hotl y contested .

Litigatio n i n th e Unite d
State s involvin g on-lin e
informatio n service s ha s focuse d



primaril y  o n whethe r  th e statement s
involv e "publi c figures "  o r  a
matte r  o f  "publi c concern, "  test s
tha t  mus t  b e satisfie d i n orde r  t o
invok e th e constitutiona l  defense s
agains t  liabilit y  fo r  merel y
negligen t  falsehoods .  I n many
cases ,  th e result s hav e no t  bee n
favorabl e t o informatio n conten t
providers .  I n on e leadin g case ,
th e 198 5 Suprem e Cour t  decisio n i n
Dun &  Bradstree t  v .  Greenmos s
Builders .  47 2 U.S .  74 9 (1985) ,  th e
cour t  allowe d a  smal l  busines s t o
recove r  damage s du e t o a  fals e
repor t  tha t  th e compan y ha d file d
fo r  bankruptcy .  I t  wa s hel d tha t
th e statemen t  di d no t  addres s a n
issu e o f  "publi c concern, "  wit h
some member s o f  th e cour t  observin g
tha t  imposin g liabilit y  fo r
negligen t  fals e statement s wa s
unlikel y t o hav e a  deleteriou s
impac t  o n th e fre e flo w o f
commercia l  information .  A  simila r
resul t  wa s reache d b y a  lowe r  cour t
i n a  closel y watche d case ,  Blu e
Ridg e Ban k v .  Veribanc ,  Inc. .
involvin g a  negligentl y fals e
repor t  o n th e solvenc y o f  a  bank .

Surel y i t  ca n b e argue d tha t
any provide r  o f  informatio n conten t
has som e responsibilit y  t o guar d
agains t  negligen t  inclusio n o f
erroneou s informatio n i n a
database ,  eve n i f  i n som e
circumstance s th e provide r  wil l  no t
be hel d liabl e fo r  mer e negligence .
But  wha t  i f  th e negligenc e involve d
i s tha t  o f  th e supplie r  o f
information ,  no t  o f  th e part y wh o
compile s an d make s i t  availabl e i n
th e for m o f  a n electroni c
informatio n service ? Wher e th e
dat a i s obtaine d unde r  contract ,
th e provide r  woul d ordinaril y
obtai n a  warrant y fro m th e supplie r
and hol d th e latte r  ultimatel y
responsibl e i n cas e a n undetecte d
erro r  prove d t o b e defamatory .  Bu t
i s ther e som e independen t
obligatio n t o chec k an d verif y th e
dat a befor e makin g i t  availabl e t o
customers ,  i n orde r  t o ferre t  ou t
error s befor e the y caus e injury ?
I s i t  practicabl e t o impos e suc h a
dut y i n th e cas e o f  vas t  database s
containin g enormou s volume s o f
information ,  wher e th e informatio n
provide r  woul d no t  normall y hav e
any occasio n t o examin e an y

particula r  datu m fo r  accuracy ?
Does th e existenc e o f  artificia l
intelligenc e softwar e whic h ca n
easil y fla g a t  leas t  som e
categorie s o f  error s hav e an y
impac t  o n th e existenc e o r  scop e o f
thi s duty ? Thes e ar e som e o f  th e
question s whos e answer s may ,  i n th e
future ,  she d mor e ligh t  o n th e
precis e contour s o f  th e
responsibilit y  o f  th e informatio n
provider .

What  o f  th e situatio n i n
whic h th e dat a i s no t  obtaine d
under  contract ,  bu t  simpl y b y
extractin g i t  fro m publi c records ,
suc h a s lan d titles ,  cour t  files ,
and th e like ? Eve n wher e th e
defamatio n result s no t  fro m th e
compiler' s errors ,  bu t  fro m defect s
i n th e publi c record s themselves ,
th e informatio n conten t  provide r
may hav e mor e difficult y avoidin g
responsibilit y  i n thi s situatio n
tha n i n th e cas e describe d i n th e
precedin g paragraph .  Th e
governmen t  agenc y whic h i s th e
sourc e o f  th e erro r  may hav e n o
contractua l  obligatio n t o th e
disseminato r  o f  th e data ,  an d it s
tor t  liabilit y  t o th e ultimat e
victi m may b e limite d du e t o
sovereig n immunit y o r  othe r
privileges .  Some court s appea r
attracte d t o th e thinkin g tha t  th e
act  o f  compilin g an d disseminatin g
publi c record s i n a  singl e
informatio n source ,  readil y
accessibl e throug h moder n
communication s technologies ,  coul d
creat e a  liabilit y  tha t  doe s no t
exis t  whe n th e individua l  dat a li e
scattere d i n publi c record s office s
aroun d th e country .  Whil e thi s
argumen t  ha s gaine d som e credenc e
i n th e spher e o f  privac y
protection ,  it s  applicabilit y  t o
libe l  remain s unclear .

Finally ,  i t  shoul d b e note d
tha t  th e informatio n conten t
provide r  may hav e som e lega l
responsibilit y  t o dat a subject s fo r
fals e informatio n eve n whe n i t  doe s
not  necessaril y  constitut e
defamation ,  an d eve n i n som e case s
when th e informatio n i s no t  false .
I n th e firs t  categor y fal l  dutie s
imposed ,  fo r  example ,  b y specifi c
statute s tha t  includ e dat a accurac y
requirements ,  suc h a s th e Fai r
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Credi t  Reportin g Ac t  i n th e U.S. ,
and,  indeed ,  th e draf t  E C dat a
protectio n directiv e itself .  I n
th e secon d categor y fal l  claims ,
actionabl e a t  leas t  unde r  U.S .  law ,
tha t  th e inclusio n o f  particula r
informatio n abou t  a n individual ,
whil e true ,  portray s th e dat a
subjec t  i n a  fals e light ,  a s well ,
of  course ,  a s claim s unde r  Europea n
dat a protectio n law s fo r  imprope r
collectio n o r  processin g o f
accurat e data .  Last ,  mentio n
shoul d b e made o f  th e Branl y cas e
i n th e Frenc h courts ,  cite d b y
Professo r  Huet ,  i n whic h a n
individua l  deliberatel y exclude d
fro m a  historica l  treatis e
successfull y sue d o n th e groun d
tha t  th e historia n ha d faile d t o
satisf y a  lega l  stand s o f
"requirement s o f  objectiv e
information. "  Thus ,  th e we b o f
responsibilit y  may exten d no t  onl y
t o thos e wh o ar e dat a subjects ,  bu t
t o thos e wh o ar e no t  bu t  insis t
the y shoul d be .

RESPONSIBILIT Y T O DATA
CONSUMERS AND CUSTOMERS

At  firs t  glance ,  th e line s
of  lega l  responsibilit y  o f  a n
informatio n conten t  provide r  t o hi s
custome r  appea r  t o b e amon g th e
cleares t  an d simples t  region s o f
th e entir e web .  Acces s t o a n
electroni c databas e o r  othe r
informatio n servic e i s normall y
governe d b y a  contrac t  agree d t o b y
th e informatio n provider ,  o n th e
one hand ,  an d th e customer ,  o n th e
other .  Eve n wher e th e contrac t
wit h th e custome r  involve s othe r
parties ,  suc h a s a  gatewa y operato r
or  telecommunication s provider ,
ther e i s usuall y a  contractua l
chai n linkin g th e informatio n
provide r  wit h th e custome r  wh o may
clai m t o b e aggrieve d b y th e
provisio n o f  inaccurate ,  untimely ,
or  misleadin g information ,  o r
indee d b y th e failur e t o provid e
informatio n a s promised .  I n
theory ,  a t  least ,  i n th e
contractua l  aren a th e partie s ar e
wel l  equippe d t o bargai n ove r
allocatio n o f  th e risk s o f  thes e
occurrences ,  an d th e la w i s
prepare d t o enforc e thes e bargain s
i f  necessary .  Th e practice ,  o f
course ,  may b e muc h different ;

informatio n provider s an d customer s
ar e fa r  mor e likel y t o ente r  int o
pre-determine d for m contract s
withou t  payin g muc h attentio n t o
unpleasan t  an d unexpecte d
contingencies .  Commonly ,  i n suc h
contracts ,  th e informatio n provide r
seeks ,  ofte n successfully ,  t o
protec t  himsel f  fro m a s muc h o f  th e
ris k a s possible .

However ,  a n informatio n
provide r  wh o complacentl y relie s
solel y upo n contractua l  disclaimer s
of  liabilit y  may ultimatel y fin d
th e we b o f  lega l  responsibilit y
much mor e tangle d an d dangerou s
tha n anticipated .  A  cour t  may
refus e t o sla m th e courthous e doo r
on a n injure d customer ,  n o matte r
what  th e contrac t  says .  A  brie f
surve y o f  th e validit y o f
contractua l  disclaimer s o f
liabilit y  i n U.S .  an d Europea n law s
indicate s tha t  court s i n ever y
countr y wil l  rea d int o th e contrac t
certai n obligation s whic h canno t  b e
disclaimed .  Deni s an d Poullet ,
"Question s o f  Liabilit y  i n th e
provisio n o f  Informatio n Services, "
Newsidi c No .  100 ,  Apri l  1990 ,  a t  7 ,
14-16 .  Whethe r  labelle d a s
requirement s o f  "reasonableness, "
"goo d faith, "  o r  "goo d morals, "
thes e implie d (o r  court-supplied )
contractua l  principle s al l  see k t o
reliev e th e allegedl y injure d part y
fro m th e consequence s o f  th e
bargai n h e ha s struck .  Th e
doctrine s ar e especiall y applicabl e
i n case s wher e eithe r  th e
bargainin g power ,  o r  th e leve l  o f
knowledg e an d expertise ,  o f  th e tw o
partie s i s grossl y unequal .  Th e
degre e t o whic h thi s descriptio n
applie s t o th e circumstance s
surroundin g a  contrac t  fo r  acces s
t o informatio n product s an d
service s may b e inversel y
proportiona l  t o th e degre e t o whic h
th e informatio n conten t  provide r
may safel y rel y upo n contractua l
disclaimer s o f  liability .

Even mor e interestin g an d
nove l  responsibilit y  issue s aris e
when th e term s o f  acces s t o
informatio n product s an d service s
ar e no t  governe d b y an y specifi c
writte n contract .  Thi s may becom e
an increasingl y common circumstanc e
wit h th e growin g penetratio n o f
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suc h service s int o mas s consume r
markets .  Many knowledgeabl e
observer s believ e tha t  mas s market s
wil l  inevitabl y includ e a
significan t  proportio n o f  "impulse "
buyer s whos e spontaneou s decision s
t o acces s informatio n service s wil l
be frustrate d withou t  a
non-contractua l  mechanis m fo r
obtainin g an d payin g fo r  suc h
access .  Whethe r  acces s i s achieve d
vi a ordinar y telephone ,  i n th e cas e
of  audiote x services ,  o r  throug h a
publi c videote x gatewa y no t
requirin g presubscription ,  th e
rule s o f  thi s noncontractua l
informatio n marketplac e wil l  no t  b e
embodie d i n a  signed ,  writte n
agreemen t  acknowledge d b y bot h (o r
all )  partie s t o th e informatio n
transaction .  Thos e rule s wil l  hav e
t o b e supplie d b y well-establishe d
industr y practice ,  b y forma l
industr y code s o f  conduct ,  b y
dominan t  force s i n th e marketplac e
(e.g. ,  monopol y o r  oligopol y
provider s o f  telecommunication s
conduit s fo r  th e transactions) ,  o r
by governmen t  — o r  b y a
combinatio n o f  thes e sources .

The recen t  development s i n
audiote x service s i n th e Unite d
State s offe r  a n informativ e cas e
study .  Th e explosiv e growt h o f
thi s marketplac e i n th e pas t  fe w
years ,  catalyze d b y rapi d advance s
i n voic e processin g technolog y an d
by th e deploymen t  o f  competitiv e
long-distanc e telephon e networks ,
has bee n characterize d b y th e
developmen t  o f  many innovativ e
informatio n service s tha t  meet  rea l
consumer  need s an d delive r  tru e
value .  Unfortunately ,  growt h ha s
als o bee n accompanie d b y som e
scandalou s abuse s b y a  handfu l  o f
marke t  participants ,  wh o hav e
exploite d th e lac k o f  clearl y
define d groundrule s t o brin g t o
marke t  falsel y advertised ,
worthles s "services "  tha t  ar e
littl e mor e tha n a  vehicl e fo r
consumer  fraud .  Industr y effort s
t o develo p an d implemen t
self-regulator y code s o f  conduc t
hav e bee n overtake n b y a  rus h t o
regulatio n o n th e par t  o f
legislature s an d regulator y
agencie s o n bot h th e stat e an d
federa l  level .  A s a  result ,  i n a n
aren a wher e th e line s o f  lega l

responsibilit y  betwee n informatio n
provide r  an d custome r  wer e quit e
hazil y define d jus t  a  yea r  ago ,  th e
comin g month s ar e nearl y certai n t o
brin g a  ne w we b o f  comple x an d
overlappin g regulator y
restrictions ,  no t  onl y o n th e wa y
audiote x service s ar e advertise d
and marketed ,  bu t  o n thei r  conten t
and presentatio n a s well .  Th e
precis e contour s o f  thes e
regulation s ar e unclea r  a t  thi s
writing ,  bu t  i t  i s  fa r  fro m clea r
tha t  the y wil l  eithe r  succee d i n
th e objectiv e o f  eliminatin g
fraudulen t  audiote x programs ,  o r
avoi d imposin g unneede d ne w
regulator y requirement s o n othe r
electroni c informatio n services ,
includin g business-to-busines s
service s wher e ther e i s no t  th e
same lega l  vacuu m fo r  governmen t  t o
fill .

RESPONSIBILIT Y T O END-USERS

Thi s brie f  surve y o f  par t  o f
th e we b o f  lega l  responsibilit y  fo r
informatio n conclude s wit h a  glanc e
at  on e o f  th e mos t  attenuate d
strands :  th e informatio n conten t
provider' s responsibilit y  t o th e
ultimat e end-user .  Particularl y i n
th e cas e o f  database s o f  busines s
and professiona l  information ,  i t  i s
obviou s tha t  th e ultimat e
beneficiar y o f  th e informatio n
produc t  o r  servic e i s no t  th e
custome r  t o who m acces s i s made
availabl e unde r  contract :  i t  i s  th e
customer' s client ,  patient ,
busines s partner ,  o r  customer ,  th e
perso n o r  institutio n t o who m th e
origina l  custome r  transmit s th e
informatio n or ,  mor e commonly ,  fo r
whose benefi t  th e informatio n i s
used t o creat e o r  enhanc e a
differen t  produc t  o r  service .  Wit h
thi s ultimat e beneficiary ,  th e
origina l  informatio n conten t
provide r  ha s n o contractua l  o r
othe r  busines s relationship .
Indeed ,  th e informatio n provide r
ofte n ha s n o wa y o f  knowin g eve n
th e identit y o f  th e part y a t  th e
othe r  en d o f  thi s stran d o f  th e
web.  Tha t  knowledge ,  i f  i t  eve r
arrive s a t  th e doorste p o f  th e
informatio n conten t  provider ,  may
be accompanie d b y lega l  proces s
demandin g th e databas e provide r  t o
pay damage s t o redres s injurie s
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allegedl y suffere d i n relianc e
upon,  o r  a s a  resul t  of ,  defect s i n
th e informatio n produc t  o r  servic e
i n question .

The informatio n provider' s
disma y i n thi s situatio n may b e
ameliorate d slightl y b y th e
knowledg e tha t  h e i s (usually )  no t
alone .  H e i s mor e commonl y on e o f
severa l  defendants ,  includin g th e
part y t o who m h e ha s originall y
sol d acces s t o th e informatio n (fo r
instance ,  a  physicia n o r  attorne y
who subscribe s t o a  professiona l
informatio n databas e whic h i s
allege d t o hav e contribute d t o th e
injur y t o th e patien t  o r  client) .
The contrac t  betwee n th e
informatio n provide r  an d hi s
custome r  shoul d addres s th e issu e
of  allocatio n o f  responsibilit y  t o
thir d partie s fo r  us e o f  th e
informatio n produc t  o r  servic e i n
question .  Suc h a  provision ,  i f
enforceable ,  may gover n wh o mus t
actuall y pa y an y damage s tha t  ar e
awarded ,  bu t  i t  doe s no t
necessaril y  resolv e th e questio n o f
whethe r  th e informatio n provide r  i s
legall y responsibl e t o th e ultimat e
end-use r  o f  th e dat a tha t  h e ha s
launche d int o th e strea m o f
commerce throug h th e origina l
contrac t  fo r  access .  Eve n mor e
ominously ,  contractua l  provision s
fo r  indemnificatio n ca n b e useles s
i n th e cas e wher e th e origina l
custome r  i s deceased ,  bankrupt ,  o r
otherwis e unabl e t o respon d
adequatel y fro m th e poin t  o f  vie w
of  th e injure d plaintiff .  I n suc h
a case ,  attentio n mus t  b e focuse d
directl y upo n th e breadt h an d
strengt h o f  thi s las t  stran d o f  th e
lega l  responsibilit y  web .

As i n s o man y othe r  region s
of  th e web ,  th e responsibilitie s o f
th e provide r  o f  th e electroni c
databas e publishe r  tur n t o som e
degre e a t  leas t  o n ho w a
traditiona l  ink-on-pape r  publishe r
woul d b e treate d i n simila r
circumstances .  Professo r  Huet' s
articl e draw s a n interestin g
contras t  betwee n case s i n Franc e
and th e Unite d States .  I n th e cas e
cite d b y Hue t  a s Affair e d e "L a
cique" ,  an d b y Deni s an d Poulle t  a s
Gribinsk y v .  Nathan .  T.G.I .  ler ,
28-5-1986 ,  D .  198 7 1R ,  3R ,  th e

publishe r  (a s wel l  a s th e author )
of  a  cookboo k o n edibl e wil d plant s
was hel d liabl e fo r  th e deat h o f  a
reade r  wh o mistoo k poisonou s
hemloc k fo r  th e ver y simila r  bu t
safel y edibl e wil d carrot .  B y
contrast ,  i n Cardoz o v .  True ,  34 2
So.2 d 105 3 (Fla .  Dist .  Ct .  App .
1977) ,  ther e wa s n o liabilit y  fo r
th e illnes s o f  a n reade r  wh o taste d
ra w dashee n befor e cookin g i t
accordin g t o th e recip e i n a
cookboo k whic h faile d t o war n tha t
th e uncooke d plant s wer e poisonous .
Indeed ,  a s on e commentato r  o n U.S .
la w ha s noted ,  "[u]nti l  a  fe w year s
ago,  i t  wa s fir m doctrin e tha t  th e
publishe r  o f  a  boo k provide d n o
warrant y concernin g th e accurac y o f
th e informatio n containe d therein. "
Gemignani ,  "Mor e o n th e Us e o f
Computer s b y Professionals, "  1 3
Rutger s Compute r  an d Technolog y La w
Journa l  317 ,  33 6 (1987) .  Tha t
doctrine ,  a s Dea n Gemignan i  notes ,
"i s bein g eroded, "  alon g wit h
simila r  obstacle s t o liabilit y
base d o n electroni c informatio n
services .

The degre e o f  lega l
responsibilit y  may tur n upo n th e
natur e o f  th e informatio n produc t
or  service ,  an d it s intende d
audience .  Somewhat  paradoxically ,
th e dut y t o verif y dat a an d chec k
fo r  error s may b e greate r  i n th e
cas e o f  specialize d technica l
service s use d b y professional s suc h
as doctors ,  lawyer s an d engineer s
tha n i t  i s  i n th e cas e o f  genera l
informatio n service s accesse d b y
th e genera l  public .  Perhap s thi s
i s a  vestigia l  distinctio n base d
upon th e lon g lin e o f  case s
absolvin g newspaper s fo r  liabilit y
fo r  misprints ,  an d reflectin g th e
highe r  stake s tha t  ar e usuall y
involve d i n claim s o f  professiona l
malpractic e base d o n fault y
information. •  Bu t  i t  doe s see m t o
overloo k th e fac t  tha t  i n th e cas e
of  specialize d technica l  services ,
th e ultimat e victi m shoul d b e abl e
t o rel y o n a  skille d professiona l
— th e origina l  recipien t  o f  th e
dat a — t o scree n ou t  a t  leas t
gros s error s befor e the y caus e
damage.  Thi s analysi s seem s t o b e
reflecte d i n a  Germa n case ,  BGH NJ W
1970,  p  1963 ,  describe d b y Deni s
and Poullet ,  i n whic h th e publishe r
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of  a  medica l  boo k wa s absolve d o f
liabilit y  fo r  a  misplace d decima l
poin t  i n a  treatmen t  formul a
becaus e an y medicall y educate d
perso n shoul d hav e notice d it .

A clai m fo r  damage s base d o n
error s i n a n electroni c databas e
servic e coul d fac e som e mor e
difficul t  hurdle s tha n a  simila r
clai m base d o n error s i n a  printe d
book .  Fo r  instance ,  i n a  dynami c
on-lin e database ,  i n whic h th e
conten t  i s constantl y changing ,  i t
wil l  ofte n b e difficul t  fo r  th e
plaintif f  t o establis h jus t  wha t
th e dat a wa s a t  th e tim e i t  wa s
allegedl y accessed .  Similarly ,  i n
th e cas e wher e a n erro r  i s spotte d
and corrected ,  dispute s may aris e
abou t  whethe r  th e databas e wa s
consulte d befor e o r  afte r  th e
correction .

Furthermore ,  i n many case s
ther e wil l  b e difficul t  question s
about  causation ,  th e requiremen t
under  virtuall y an y lega l  syste m o f
linkin g th e defendants '  allege d
wrongfu l  ac t  o r  omissio n t o th e
plaintiff' s  injury .  I t  may b e har d
t o prov e conclusively ,  fo r  example ,
tha t  a  lega l  database' s failur e t o
ente r  o r  properl y inde x a  certai n
precedent ,  o r  a  medica l  database' s
omissio n o f  a  certai n referenc e o r
contraindication ,  wa s th e proximat e
caus e o f  th e plaintiff' s  ensuin g
lega l  o r  medica l  difficulties .  I n
bot h cases ,  th e professiona l
representin g o r  treatin g th e
plaintif f  i s  no t  simpl y a  passiv e
condui t  fo r  accurat e o r  inaccurat e
data ;  h e o r  sh e i s expecte d t o
exercis e judgmen t  an d conside r  a
variet y o f  factor s befor e decidin g
upon a  cours e o f  action .  Showin g
tha t  th e resul t  woul d hav e bee n
differen t  bu t  fo r  th e informatio n
provider' s allege d negligenc e i n
allowin g inaccurat e dat a t o remai n
i n th e databas e wil l  ofte n b e a
heav y burde n t o meet .

One wa y o f  easin g par t  o f
th e plaintiff' s  burde n i n thes e
case s woul d b e t o appl y a  theor y o f
stric t  liability ,  unde r  whic h th e
informatio n conten t  provide r  woul d
be responsibl e eve n i f  n o
negligenc e wer e proven .  Th e
justificatio n fo r  thi s theor y woul d

be t o brin g th e lega l
responsibilit y  o f  informatio n
provider s i n lin e wit h th e dutie s
impose d upo n th e manufacturer s an d
distributor s o f  defectiv e product s
of  othe r  kinds ,  who ,  unde r  evolvin g
tor t  la w concepts ,  ar e ofte n hel d
strictl y liabl e fo r  injurie s cause d
by thei r  products .  Stric t
liabilit y  ha s bee n applie d i n a  fe w
case s involvin g informatio n
products ,  mos t  notabl y a  serie s o f
U.S.  case s involvin g a n ai r  cras h
cause d b y defectiv e navigationa l
charts .  Th e chartmake r  wa s hel d
strictl y liable ,  eve n thoug h th e
chart s accuratel y reflecte d
inaccurat e informatio n provide d b y
th e government .

I f  informatio n provider s
become subjec t  t o stric t  liabilit y
fo r  damage s suffere d b, y th e
ultimat e end-user s o f  th e
informatio n the y mak e available ,
thi s lon g stran d o f  responsibilit y
wil l  assum e extraordinar y
importanc e i n th e overal l  we b o f
lega l  responsibility .  Afte r  all ,
one o f  th e grea t  potential s o f  th e
Informatio n Ag e i s tha t  vas t
quantitie s o f  information ,  hithert o
closel y hel d an d no t  readil y
available ,  wil l  becom e easil y
accessibl e t o broade r  publics ,
eithe r  directl y o r  throug h
intermediaries .  I f  thi s broade r
acces s to ,  an d free r  flo w of ,
sociall y usefu l  informatio n bring s
wit h i t  greate r  risk s o f  liabilit y
fo r  errors ,  omissions ,  o r
misinterpretation s o f  th e
information ,  eve n thos e whic h ar e
not  du e t o th e informatio n
provider' s ow n negligence ,  th e
incentive s fo r  th e developmen t  an d
marketin g o f  ne w informatio n
product s an d service s coul d b e
sharpl y diminished .  A t  a  minimum ,
thi s increase d exposur e wil l  brin g
wit h i t  increase d cost s an d
limitation s o n acces s t o
information .

Whether  o r  no t  stric t
liabilit y  shoul d appl y i n th e
informatio n aren a wil l  b e a
difficul t  questio n fo r  court s an d
legislature s aroun d th e world .  Th e
questio n shoul d no t  b e obscure d o r
confused ,  a s i t  currentl y is ,  b y
debat e ove r  whethe r  differen t  kind s
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of  informatio n disseminatio n
activitie s constitut e "products "
— t o whic h stric t  liabilit y
applie s — o r  "services "  - -  a s t o
whic h liabilit y  generall y mus t  b e
base d o n a  showin g o f  negligence .
Thi s debat e ove r  th e applicabl e
categor y flie s i n th e fac e o f
technologica l  development s tha t  ar e
blurrin g th e distinction s betwee n
product s an d services .  T o asser t
tha t  a  databas e i s a  "product "  whe n
i t  i s embodie d i n a  discret e
physica l  object ,  suc h a s a  CD-ROM,
tha t  i s bough t  an d sol d fo r  us e i n
th e purchaser' s home o r  office ,  bu t
tha t  a n identica l  databas e —
perhap s th e identica l  CD-ROM — i s
a "service "  whe n i t  i s  remotel y
accesse d fro m a  user' s compute r
terminal ,  i s  t o distor t  realit y fo r
th e convenienc e o f  lega l
pigeonholes .  I t  als o invite s
furthe r  confusio n whe n a  cour t  i s
confronte d wit h somethin g tha t
combine s bot h "product "  an d
"service "  aspects :  fo r  instance ,  a
CD-ROM update d b y on-lin e o r
broadcas t  means ,  i n a  wa y tha t  i s
transparen t  t o th e user ,  wh o ha s n o
ide a whethe r  th e particula r  dat a o n
scree n come s fro m th e dis c i n hi s
driv e o r  a  remot e databas e a n ocea n
or  continen t  away .  Th e polic y
focu s shoul d b e o n th e reasonabl e
expectation s o f  th e user ,  th e
realisti c capabilitie s o f  th e
informatio n provider ,  an d th e
socia l  an d economi c implication s o f
how responsibilit y  fo r  informatio n
wil l  b e allocated .  Definitiona l
dispute s betwee n "product "  an d
"service "  categorie s ar e a t  bes t  a
distractio n fro m thi s difficul t
polic y balance .

CONCLUSION

I f  th e networ k o r  we b o f
lega l  responsibilit y  describe d i n
th e precedin g page s seem s murk y o r
potentiall y treacherous ,  i t  stil l
may b e navigate d b y a  prudent ,
carefu l  informatio n conten t
provide r  withou t  undu e difficulty .
The lesson s t o b e draw n ar e thos e
of  common sense .  Carelessnes s may
hav e unpleasan t  consequences ,  a s
may indifferenc e o r  contemp t  fo r
th e legitimat e right s o f  others ,  b e
the y dat a subjects ,  customers ,  o r
competitors .  Aggressiv e strategie s

may yiel d hig h returns ,  bu t  the y
als o brin g wit h the m hig h risks .
Most  importantly ,  th e
businessperso n mus t  remembe r  tha t
th e lega l  an d liabilit y  landscap e
i s a  critica l  elemen t  o f  th e
environmen t  withi n whic h th e
busines s operates .  I t  i s  a n aspec t
tha t  th e entrepreneu r  ca n hop e t o
shap e o r  a t  leas t  see k t o
influence ,  bu t  tha t  i t  i s  surel y
perilou s t o disregar d altogether .

Some o f  th e obscuritie s i n
th e we b o f  lega l  responsibilit y
wil l  b e illuminate d i n th e year s
ahea d b y courts ,  legislatures ,  an d
governmen t  regulators .  Thre e
observation s may b e i n order .

First ,  a s note d i n th e
precedin g section ,  legislativ e an d
lega l  classification s may no t  matc h
up wit h technologica l  reality .
Where th e misfi t  i s  severe ,  th e
consequence s coul d b e confusio n an d
inequity .  I n particular ,
policymaker s shoul d resis t  th e
temptatio n t o pigeonhol e base d o n
th e mediu m o r  forma t  o f
information .  Today' s on-lin e
databas e wil l  b e tomorrow' s CD-ROM,
jus t  a s i t  wa s yesterday' s printe d
volume .  I n fact ,  th e sam e
informatio n may coexis t
simultaneousl y a s a  broadcas t  dat a
service ,  a n audiote x progra m
accessibl e b y telephone ,  o r  th e
knowledg e bas e componen t  o f  a n
artificia l  intelligenc e system .  T o
th e greates t  exten t  possible ,  th e
right s an d responsibilitie s o f
participant s i n th e informatio n
marketplac e shoul d b e determine d
independentl y o f  th e particula r
medi a i n whic h a  give n informatio n
transactio n may tak e place .

Second ,  knowledgeabl e marke t
participant s — th e informatio n
industr y an d it s customer s an d
supplier s — shoul d pla y a n
importan t  rol e i n settin g th e
groundrule s fo r  tha t  marketplace .
Industr y code s o f  conduc t  an d
self-regulatio n shoul d b e
encourage d wher e appropriate .  Of
course ,  ther e i s a  limi t  t o th e
degre e t o whic h th e marketplac e ca n
regulat e itsel f  withou t  impairin g
competitio n o r  sacrificin g th e
interest s o f  unrepresente d parties .
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But  eve n wher e governmen t  mus t
assume a  rulemakin g role ,  industr y
shoul d b e involve d i n writin g an d
reviewin g thos e rules ,  i f  onl y t o
obtai n exper t  opinio n o n whethe r
the y ar e likel y t o achiev e th e
desire d practica l  result s a t  a
tolerabl e cos t  an d withou t  othe r
undesirabl e sid e effects .

Finally ,  policymaker s shoul d
seek t o strik e th e prope r  balanc e
betwee n proactiv e an d reactiv e
strategies .  Th e oft-expresse d goa l
t o ge t  "ahea d o f  th e curve "  wil l
usuall y prov e elusive :  realisti c
rule s canno t  b e writte n fo r
marketplace s tha t  d o no t  ye t  exist ,
base d o n technologie s tha t  ar e no t
yet  i n place .  Ye t  th e abilit y  t o
adapt  t o tomorrow' s technolog y ca n
be enhance d b y polic y principle s
tha t  ar e no t  th e captive s o f
today' s technology .  A  clea r  an d
stead y focu s o n th e interest s t o b e
balanced ,  followe d b y a  flexibl e
applicatio n o f  tha t  balanc e t o th e
technologica l  environment ,  may
prov e t o b e th e bes t  guidepos t  t o
th e evolvin g networ k o f  lega l
responsibilit y  fo r  information .
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DESCRIPTEUR(S)  Logiciel*;Legislation*;Droit*;Brevet;Droi t  c i v i l ; D r o i t  penal ;

Reproduction;Contrat;Comptabi1ite;F1scalite;InvestIssemen t
IDENTIFICATEUR(S )  Droi t  auteur*;Droi t  informatique*;Protect1o n informat1on;Propriet e

Intellectuelle;Contrefacon;Fraud e informatiqu e

5/5 4 -  (C )  C.cedoca r
NUMERO SIGNALEMENT C-90-F0246 2
TITR E FRANCAI S Aspect s juridique s d e 1 'u t i1 Isa t io n de s reseaux .
AUTEUR(S)  PIETT E COUDOL T .
AFFILIATIO N Univ.d e Grenobl e (FR )
TYPE D E DOCUMENT Publ icat io n e n seri e
CODE LANGUE FR E
CODE PAYS D'ORIGIN E F R
TITR E D U PERIODIQU E Travai l  e t  Methode s (FR )
SOURCE N O 476 ;  pp .  9-11 ;  DP .  1989/1 1
CODEN TRVMAT
ISS N 0041-185 X
GISEMENT 05 ;  P  156 2
RESUME Respec t  d e l a propriet e d u logiciel.Respec t  de s disposition s d e l a

lo i  informatiqu e e t  libertes.L a securit e dan s le s reseaux.L e
regim e par t lcu l ie r  d e l a telematlque .

SIGNATURE ANALYSTS INFO /  A N
CODE CLASSIFICATIO N 0 5 04 ;  0 9 0 2
DESCRIPTEUR(S)  Legislation*;Informat1que*;Logic1e l
IDENTIFICATEUR(S )  Resea u informatique*;Propr1et e intel lectuel le ; Secur l t e

i  nforma t  i  que;Telemat1qu e

6/5 4 -  (C )  C.cedoca r
NUMERO SIGNALEMENT C-90-F0191 6
TITR E FRANCAI S Avi s su r  l a propositio n d e decisio n d u Consei l  relat iv e a u

programme-cadr e pou r  de s action s communautaire s d e recherch e e t  d e
.  developpemen t  technologiqu e (1990-1994) .

AUTEUR COLLECTI F Comit e Econ.e t  Soc.(BE )
TYPE D E DOCUMENT Publicatio n e n seri e
CODE LANGUE FR E
CODE PAYS D'ORIGIN E B E
TITR E D U PERIODIQU E Commissio n de s Communaute s Europeennes.Documents.Selec t  io n

16.Recherch e Scientif iqu e e t  Techniqu e (LU )
SOURCE N O COM89 397F ;  2 4 p. ;  DP.  1989/11/1 5
CODEN CCED3R
ISS N 0255-070 9
GISEMENT 05 ;  M610-16-2/89-125 0
RESUME Technologie s d e 1'informatio n e t  de s communications.Technologie s

industr ie l le s e t  de s materiaux.Scienc e e t  technologi e d u
vlvant.Energie.Capita l  humai n e t  mobi1ite.Service s scientifique s
et  gestio n de s ressource s d e l a Commission.Le s principe s qu 1
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devraien t  sous-tendr e le s proposition s d e ROT d e l a
Commission.Definitio n d e l a precompetit ivite.Ut11isatio n de s
resultat s d e l a RDT-EUREKA.L a pol i t iqu e Internationale.L e rdl e d u
Centr e commun d e recherche.L a dimensio n prenormative.L a propriet e
Intellectuelle.Le s artivite s d e cooperatio n europeenne.L a
participatio n a  l a RDT de s PME.

SIGNATURE ANALYSTS INFO/A N
CODE CLASSIFICATIO N 1 4 06 ;  0 5 0 1
DESCRIPTEUR(S)  Recherch e developpement*;Programm e recherche*;Norm e
IDENTIFICATEUR(S )  Innovatio n technologique*;Programm e europeen*;Propr1et e

Intel lectuel1e;Budge t  recherche;Cooperatio n europeenne;Cooperatio n
scientif1que;EUREK A proje t

7/5 4 -  (C )  C.cedoca r
NUMERO SIGNALEMENT C-89-01259 7
TITR E FRANCAI S Le s droit s d e propriet e Inte l lectuel l e :  qu i  es t  proprietalr e de s

logiciel s ? .
TITR E ANGLAI S Intel lectua l  propert y right s :  wh o own s th e softwar e ? .
AUTEUR(S)  BARRI E D .
AUTEUR COLLECTI F Servic e redactio n
TYPE D E DOCUMENT Publicatio n e n seri e
CODE LANGUE EN G
CODE PAYS D'ORIGIN E 22
TITR E D U PERIODIQUE Jane' s Defenc e Weekl y (GB )
SOURCE VOL 12 ;  N O 2 ;  p .  80-81 ;  1  Phot. ;  DP.  1989/07/1 5
CODEN JADW25
ISS N 0265-381 8
GISEMENT 05 ;  P  234 7
RESUME L'affair e Britannlqu e d u System e d e Commande e t  d e Control e d e l a

Defens e Aerienn e me t  e n evidenc e l e problem e d e l a propriet e
indust r ie l l e e t  I n te l l ec tue l l e de s logiciels ,  e t  fai t  eta t  de s
demele s e n l a matier e entr e l e Gouvernemen t  Britanniqu e e t  l e
Consortiu m Hughe s Plesse y Marconi.L'u n de s avantage s qu i  es t
reconn u a u langag e d e programmatio n AD A es t  precisemen t  l a
possib i l i t y offert e d e reut i l ise r  de s module s d e cod e concernan t
des application s recurrentes ,  sou s reserv e d'e n avoi r  pay l  l e
developpemen t  o u d e verse r  u n droi t  d e licence.U n exempl e recen t
montran t  combie n c e droi t  d e propriet e su r  le s logiciel s es t
contest e es t  l e chasseu r  FS- X AmeMcano-Japonais.L e Japo n a  decid e
de developpe r  lu1-mem e l e logicie l  d u system e d e control e d e vo l
pluto t  qu e d e s e mettr e entr e le s main s d e General-Dynamics .

SIGNATURE ANALYSTS.  INFO/B R
CODE CLASSIFICATIO N 0 9 02 ;  0 5 0 4
DESCRIPTEUR(S)  Logiclel*;Propriet e industrielle*;System e defense;Royaum e U n i ;

Etat s Unis;Japo n
IDENTIFICATEUR(S )  Propriet e inte l lectuel le *

8/5 4 -  (C )  C.cedoca r
NUMERO SIGNALEMENT C-89-F0308 5
TITR E FRANCAI S L a creatio n salariee.Propriet e in te l lec tue l l e e t  droi t  d u travai l .
TITR E D U CONGRES L a creatio n salariee.Propriet e in te l lec tue l l e e t  droi t  d u t ravai l .
LIE U D U CONGRES Pari s (FR )
DATE D U CONGRES 1988/05/05-1988/05/0 6
AUTEUR COLLECTI F Edition s Lam y S.A. ,  Paris ,  AADA,  Pari s (FR )
TYPE D E DOCUMENT Congre s
CODE LANGUE FR E
CODE PAYS D'ORIGIN E F R
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EDITEUR INPI ,  Pari s
SOURCE 18 0 p. ;  quelq .  Phot. ;  DP .  198 9
GISEMENT 05 ;  M 1372- 2
RESUME Troi s theme s important s on t  et e etudie s a  1'occasio n d e d e c e

colloque.Le s invention s :  droi t  d u t ravai l  e t  droi t  de s
brevets.Le s oeuvre s :  **droit* *  d'**auteur* *  e t  droi t  d u
travail.Le s creation s autre s :  droi t  d u t ravai l  e t  regim e diver s
de protection .

SIGNATURE ANALYSTS INFO/G R
CODE CLASSIFICATIO N 0 5 0 4
DESCRIPTEUR(S)  Droi t  travai 1 *;Propriet e intel lectuel le*;Part ic ipat io n t rava i l l eu r ;

Propriet e industr iel le;Brevet;Inven t  ion;Droi t  auteur;Greativite ;
Informa t  ion;Communica t  ion;Logiciel;Industrie;Bas e donnee;Protec t  io n

9/5 4 -  (C )  C.cedoca r
NUMERO SIGNALEMENT BM-89-00046 3
TITR E FRANCAI S Nouveau x equipement s pou r  l a medecin e e t  l a reeducatio n :  d e l a

conceptio n a  l a commercialisation .
TITR E D U CONGRES Equipemen t  innovatio n i n medicin e an d rehabi l i ta t io n :  fro m ide a

t o th e marke t  place .
LIE U D U CONGRES Londo n (GB )
DATE D U CONGRES 1988/06/14-1988/06/1 4
AUTEUR COLLECTI F Th e Inst i tut io n o f  Electrica l  Engineer s (GB )
TYPE D E DOCUMENT Congre s
CODE LANGUE ENG
CODE PAYS D'ORIGIN E G B
TITR E D U PERIODIQU E IE E Colloquiu m Diges t  (GB )
EDITEUR IEE ,  Londo n
SOURCE N O 1988-91 ;  2 2 p. ;  nombr .  Ref. ;  nombr .  F ig . ;  nombr .  Tabl. ;  7

communications ;  DP.  198 8
CODEN DCILD N
GISEMENT 05 ;  Me 131- 4
RESUME Analys e d u chemi n qu e doi t  parcouri r  u n produi t  e n equipemen t

medica l  entr e l e moment  d e s a conceptio n e t  l e lomen t  o u i l  es t
mi s su r  l e marche.Etud e de s probleme s l ie s au x droit s d e propriet e
industr ie l le ,  au x norme s e t  a  l a reglementation.Analys e economiqu e
de rentab i l i t e d u produit .

SIGNATURE ANALYSTS INFO/H D
CODE CLASSIFICATIO N 0 6 1 2
DESCRIPTEUR(S)  Equipemen t  medica l  *;Electroniqu e medicale;Propr1et e indus t r ie l l e ;

Rentabl 1 He;Recherch e medicale;Etud e marche;Analys e economiqu e
IDENTIFICATEUR(S )  Propriet e in te l lec tue l l e

10/5 4 -  (C )  C.cedoca r
NUMERO SIGNALEMENT C-89-F0062 2
TITR E FRANCAI S Communicatio n d e l a commission.Livr e ver t  su r  l e **droit* *

d'**auteur* *  l e def l  technologique.Probleme s d e **droit* *
d'**auteur* *  appelan t  un e actio n immediate .

AUTEUR COLLECTI F Comm.de s Commu.Eur.(LU )
TYPE D E DOCUMENT Publicatio n e n seri e
CODE LANGUE FR E
CODE PAYS D'ORIGIN E L U
TITR E D U PERIODIQUE Commissio n de s Communaute s Europeennes.Documents.Selec t  io n

16.Recherch e Scientifiqu e e t  Techniqu e (LU )
SOURCE VOL 16 ;  N O COM(88)172 ;  23 7 p. ;  nombr .  Ref. ;  6  Tabl. ;  DP.  1988/06/2 0
CODEN CCED3R
ISS N 0254-149 1
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GISEMENT 05 ;  M 610-15- 2
RESUME L e **dro1t* *  d'**auteur* *  e t  l a communaut e europeenne.L a

piraterie.L a copi e prive e d e fixation s audlovisuelles.Droi t  d e
dis t r ibut ion ,  epulsemen t  e t  droi t  d e location.Programme s
d'ordinateur.Base s d e donnees.L e rol e d e l a communaut e dan s le s
relation s exterieure s mul t  1laterale s e t  bilaterales .

SIGNATURE ANALYSTS INFO/A N
CODE CLASSIFICATIO N 0 5 0 4
DESCRIPTEUR(S)  Propriet e Industrie!le*;Leg1slation;Programm e calculateur;Method e

audiovisuelle;Bas e donnee;Logiciel;Relatio n exterieur e
IDENTIFICATEUR(S )  Droi t  auteur*;Innovat1o n technologique*;Communaut e europeenne ;

March e commun;Droi t  informat1que;Propr1et e In te l lec tue l le ;
Legislatio n internal1onale;Relatio n commerciale;Reglementatio n

11/5 4 -  (C )  C.cedoca r
NUMERO SIGNALEMENT C-88-F0306 9
TITR E FRANCAI S Droi t  anglais .
AUTEUR(S)  JOLOWICZ J .  A .
AFFILIATIO N Universit e d e Cambridg e (GB )
AUTEUR COLLECTI F Centr e d'Etude s Juridique s Comparative s d e I'Universit e d e PARIS ,

(FR)
TYPE D E DOCUMENT Ouvrag e
CODE LANGUE FR E
CODE PAYS D'ORIGIN E G B
EDITEUR Dalloz ,  pari s
SOURCE 68 4 p. ;  DP.  198 6
ISB N 2-247-00743- 0
GISEMENT 20 ;  88.13 4 STCAN/BI B
RESUME C e volum e es t  realis e e n vu e d'offri r  a u lecteu r  francophon e u n

aperc u su r  l e system e e n vigueu r  e n Angleterre.Vu e general e d e
droi t  anglais.Le s principau x domaine s d u droi t  anglai s :  l e droi t
cons t  1  tutionnel;procedur e c i v i l e ; l e droi t  de s contrats;l a
responsabilit e de l i c tue l le ; l e droi t  de s consommateurs;l e droi t
commercial;concurrenc e e t  pratique s commerciale s restrictive s l a
propriet e immobi11ere;propr1ete s Intel lectuelIes;dro1 t  de s
societes;l e droi t  de s trusts;l e droi t  d e l a
famille;successlons;drol t  fiscal;securlt e soclale;dro1 t
admin is t ra t i f ; l a procedur e penale;droi t  penal;dro1 t  d u t rava i l ,
droi t  internationa l  prive .

SIGNATURE ANALYSTS INFO/A P
CODE CLASSIFICATIO N 0 5 0 4
DESCRIPTEUR(S)  Dro1t*;Droi t  cons t  1  tut ionnel;Droi t  c i v i l ; D r o i t  commercial;Droi t

fiscal;Dro1 t  administrat i f ;Droi t  penal;Droi t  travai1;Dro1 t
internationa l  pr1ve;Propr1et e immobi11ere;Secur1t e sociale;Defens e
consommateur;Grand e Bretagn e

IDENTIFICATEUR(S )  Propriet e Intel lectuel le;Copbi b

12/5 4 -  (C )  C.cedoca r
NUMERO SIGNALEMENT C-88-F0306 3
TITR E FRANCAI S Le s entreprise s e t  le s contrat s InformatIques .
AUTEUR(S)  LAIR S J .  P .
TYPE D E DOCUMENT Ouvrag e
CODE LANGUE FR E
CODE PAYS D'ORIGIN E 22
EDITEUR Edition s Performa ,  PARI S
SOURCE 24 8 p. ;  DP.  1987/0 5
ISB N 2-732-85301- 1
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GISEMENT 20 ;  88.8 9 STCAN/BI B
RESUME L e phenomen e Informatiqu e engendr e un e evolutio n d u droi t  c i v i l  e t

commercial.Ge t  ouvrag e present e le s caracteristIque s d e c e droi t
nouvea u e t  ce ,  dan s le s domaine s le s plu s diver s (fiscal ,
comptable ,  **droit* *  d'**auteur** ,  liberte s publiques...).I I
apport e egalemen t  de s reponse s au x probleme s rencontre s pa r
1'entrepris e a u cour s d e so n informatisation.Droi t  d e
1'informat1qu e e t  droit s de s contrat s e n informatique.Le s
principe s generau x d u droi t  de s contrat s e n informatique s :  l a
formatio n d u contrat;le s effet s d u contrat.Le s regie s specifIque s
a chaqu e typ e d e contra t  :  le s contrat s d e consei l  e t  d'audlt;le s
contrat s portan t  su r  l e materie l  ;le s contrat s d e fournitur e d e
l o g i c i e l ; l a protectio n jur idiqu e d u log i c ie l ; l e s contrat s d e
maintenance.Annex e :  lexlque ,  lois ,  decrets .

SIGNATURE ANALYSTS INFO/A P
CODE CLASSIFICATIO N 0 5 03 ;  0 9 0 2
DESCRIPTEUR(S)  Entreprise*;Informatique*;Contra t  *;Dro1 1 c i v i l ; D r o i t  commercial ;

Logicie l
IDENTIFICATEUR(S )  Droi t  Informatique*;Droi t  jurid1que;Responsab111t e jur idique ;

Materie l  1nformatique;Copbi b

13/5 4 -  (C )  C.cedoca r
NUMERO SIGNALEMENT C-88-F0306 2
TITR E FRANCAI S Le s marche s publics.Guid e prat ique.Appl icat io n au x marche s

Industriels .
AUTEUR(S)  LONCHAMPT M.
TYPE D E DOCUMENT Ouvrag e
CODE LANGUE FR E
CODE PAY S D'ORIGIN E 22
EDITEUR Berger-Levraul t
SOURCE 31 9 p. ;  N B Ref. ;  DP.  1987/1 1
ISB N 2-701-30714- 7
GISEMENT 20 ;  88-9 7 STCAN/BI B
RESUME Defini t io n de s marche s pubHcs.L e cadr e inst i tut ionnel.L e cadr e

juridique.L e cadr e reglementair e (e t  parareglementaire )  de s
marche s publics.Le s acheteur s publ ic s e t  leur s achats.L e processu s
de 1'achat.2em e parti e :  1'etablIssemen t  de s marches.Qu e doi t
contenl r  l e marche.Le s diver s type s d e marches.L a mis e e n
concurrenc e formaliste.Le s marche s negocies.Cout s e t  pMx.Le s
regime s preferentlels.Le s achat s a  1'etranger.Le s marche s a
interessement.Le s marche s d e longu e duree.L e control e de s
marches.3em e part i e :  le s clause s contractuelle s e t  1'executio n d u
contrat.Le s cahier s de s clause s administrative s generale s
(CCAG).Le s clause s techniques.L a propriet e d e 1'Etat.Le s droit s d e
propriet e In te l lec tue l l e e t  industrielle.Le s modifications.Le s
delai s d e 1'execution.L a surveil lanc e d u marche.L a reception.Le s
garantles.Le s suretes.L a variatio n de s prix.Le s paiement s e t  l e
financement.L a real1sat1on.Discretion ,  securite ,  secret.Le s
recour s e t  1  itiges.Cotraitanc e e t  sous-traitance.Disposition s
particuliere s a  certain s marches.4em e parti e :  complement s
divers.Le s achat s san s march e public.Le s publ icat ion s
officielles.L a formatio n a  1'acha t  publ ic .

SIGNATURE ANALYSTS INFO/A P
CODE CLASSIFICATIO N 0 5 03 ;  0 5 0 1
DESCRIPTEUR(S)  March e publ lc*;Act e adminis t rat i f  *;March e Etat;Etud e marche ; March e

industriel;Concurrence;Achat;Contrat;Claus e contractuelle ;
Propriet e industrielle;Cout;Legislation;Sou s traltanc e
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IDENTIFICATEUR(S )  March e c iv i l ;Propr ie t e Intel lectuel le;Ruptur e contrat;Control e
receptlon;Copbi b

14/5 4 -  (C )  C.cedoca r
NUMERO SIGNALEMENT C-88-F0127 7
TITR E FRANCAI S Le s question s d u copyright .
AUTEUR(S)  LABB E V .
TYPE D E DOCUMENT Publicat io n e n seri e
CODE LANGUE FR E
CODE PAYS D'ORIGIN E Z Z
TITR E D U PERIODIQU E Infotectur e (FR )
SOURCE N O 151 ;  1 2 p. ;  1  Ref. ;  DP.  1988/01/2 1
CODEN NFTCDC
ISS N 0241-264 0
GISEMENT 05 ;  P  220 1
RESUME Le s progre s fulgurant s de s technique s d e stockag e e t  diffus.io n d e

l'informatio n posen t  de s probleme s inedl t s d e protectio n d u
**dro1t* *  d'**auteur**.Presentatio n de s droit s e t  devoir s de s
"uti1Isateur s d'Informations".L a questio n particulier e de s banque s
de donnee s -leu r  protection ,  mai s auss i  le s regie s qu'ell e doiven t
respecte r  quan d elle s reprennen t  de s oeuvre s protegees.Rapid e
panoram a d e quelque s solution s concrete s mlse s e n plac e e n Franc e
et  a  1'etrange r  dan s l e domaln e d e l a lut t e centr e l a
photocople.L e problem e es t  san s dout e surtou t  d e fair e evolue r  le s
mental1tes .

SIGNATURE ANALYSTS INFO/A N
CODE CLASSIFICATIO N 0 5 04 ;  0 5 0 1
DESCRIPTEUR(S)  Legisla t  ion*;Banqu e donnee*;Photocop1 e
IDENTIFICATEUR(S )  Droi t  auteur*;Protec t  io n information;Propriet e l i t te ra i r e

ar t  1s t  1que;Propriet e In te l lec tue l l e

15/5 4 -  (C )  C.cedoca r
NUMERO SIGNALEMENT C-87-01398 2
TITR E FRANCAI S Secon d rappor t  d e l a Commissio n d e Defens e :  sessio n

1986-1987.Consequence s pou r  l e Royaume-Un i  d e l a defens e pa r
miss i l e bal11st ique .

TITR E ANGLAI S Secon d repor t  fro m th e Defenc e Commi t  tee.Sessio n 1986-1987.Th e
impl icat ion s fo r  th e Unite d Kingdo m o f  ba l l i s t i c -miss i l e Defence .

AUTEUR COLLECTI F Hous e o f  Commons (GB )
TYPE D E DOCUMENT Rappor t
CODE LANGUE EN G
CODE PAYS D'ORIGIN E G B
EDITEUR He r  Majesty' s  Stationer y Offic e (Londres )
NUMERO D E RAPPORT H.C .  1987/04/2 9
SOURCE Rappor t  d'assemblee ;  23 8 p. ;  DP.  1987/04/2 9
GISEMENT 05 ;  453-1- 1
RESUME L a participatio n d u Royaume-Un i  a  1 ' I n i t i a t i v e d e defens e

strategiqu e :  cam p David ,  l e Memorandu m d e l'Accord ,  l e Burea u d e
Participatio n d e 1 ' i n i t i a t i v e d e defens e strategique ,  l e t rai t e
d'acquiescement ,  le s contrat s accordes ,  l a part icipatio n d e
1'Universi te ,  l a part ic ipat io n de s autre s pays ,  le s droit s d e l a
propriet e in te l lec tue l le ,  l e transfer t  d e technologie ,  EUREKA,  l e
deba t  su r  l a participatlon.L a defens e europeenn e pa r  miss i l e
b a l l i s t i q u e :  l e resulta t  d u miss-l i e ba l l i s t iqu e an t  1-tactique ,  l a
menace,  le s contres-mesures .

SIGNATURE ANALYSTS INFO/A N
CODE CLASSIFICATIO N 1 5 0 3
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DESCRIPTEUR(S)  System e defense*;Royaum e Uni ;Evaluat io n menace;Cooperatio n
internat1onale;Contremesur e miss l le ;M lss i l e bal is t iqu e

IDENTIFICATEUR(S )  In i t i a t i v e defens e strategique*;Propriet e inte l  lectuelle;Transfer t
technologie;Defens e europeenne;OTA N organisme;EUREK A projet;Accor d
m i l i t a i r e

16/5 4 -  (C )  C.cedoca r
NUMERO SIGNALEMENT C-87-00988 9
TITR E FRANCAI S Protectio n d u logicie l  e t  de s communications .
TITR E ANGLAI S Protectin g softwar e an d communications .
TITR E D U CONGRES WESCON 18 6 Electroni c Sho w an d Convention .
LIE U D U CONGRES Anaheim ,  U S
DATE D U CONGRES 1986/11/18-1986/11/2 0
AUTEUR COLLECTI F Inst.o f  Electr.an d Electron.Eng.(US )
TYPE D E DOCUMENT Memoir e Congre s
CODE LANGUE EN G
CODE PAYS D'ORIGIN E U S
EDITEUR IEEE ,  Ne w Yor k
SOURCE pp .  23/1.1-23/3.6 ;  N E Ref. ;  N E F ig . ;  3  memoires ;  DP .  198 6
GISEMENT 05 ;  ME 34 9
RESUME U n premie r  memoir e d e 7 6 page s es t  consacr e a  l a tecfhnologi e d e l a

protectio n e t  au x procedure s permettan t  d'obtenir ,  d e conserve r  e t
d'exploite r  de s droit s e n matier e d e brevet ,  copyright ,  marqu e d e
fabrique ,  secre t  commercial ,  reproductio n de s microcircuits.C e
memoir e n e s e veu t  pa s exhaustif ,  i l  vis e a  senslbilise r  le s
responsable s technique s e t  commerclau x au x probleme s d e "propriet e
Intel lectuelle".Le s deu x autre s memoire s traiten t  d e l a securit e
apporte e pa r  l e depo t  d e breve t  e t  d e l a securit e d u materiel .

SIGNATURE ANALYSTS INFO/C R
CODE CLASSIFICATIO N 0 9 02 ;  0 5 0 4
DESCRIPTEUR(S)  Protectio n f ichier*;Droi t  professionnel*;Propriet e indust r ie l le ;

Propriet e commerciale;Brevet;System e communicatio n secrete;Droi t
internationa l

IDENTIFICATEUR(S )  Propriet e intel lectuel le*;Protect io n hardware;Droi t  informatique ;
Marqu e deposee;Secur1t e informatiqu e

17/5 4 -  (C )  C.cedoca r
NUMERO SIGNALEMENT C-87-00827 9
TITR E FRANCAI S Colloqu e su r  l a gestio n d e l a propriet e indust r ie l le .
TITR E D U CONGRES Colloquiu m o n "th e managemen t  o f  in te l lectua l  property" .
LIE U D U CONGRES Londres ,  G B
DATE D U CONGRES 1987/03/1 2
AUTEUR(S)  BUNTON J. ;  HOSTE C. ;  SADLER P .  S. ;  HURST
AFFILIATIO N GEC (GB);BMt1S h Teleco m (GB);Thor n EMI  (GB )
AUTEUR COLLECTI F Insti tut io n o f  Electr ica l  Engineer s (IEE )  (GB )
TYPE D E DOCUMENT Congre s
CODE LANGUE EN G
CODE PAYS D'ORIGIN E G B
EDITEUR lee e (gb )
SOURCE N O 1987729 ;  1 3 p. ;  DP.  198 7
GISEMENT 05 ;  ME 131- 4
RESUME Protectio n d e l a propriet e intellectuelle.Transfer t  d e technologi e

et  1icence.Exploitatio n de s droit s d e l a propriet e
in te l lec tue l le .Etud e d e deu x exemple s :  l e scanne r  d e tomographi e
par  calculateu r  d e l a societ e EMI  e t  le s brevet s PA L pou r  l a
televisio n e n couleur .

SIGNATURE ANALYSTS INFO/A N
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CODE CLASSIFICATIO N 0 5 02 ;  0 5 0 4
DESCRIPTEUR(S)  Brevet*;Propriet e Industrielle*;L1cenc e fabricatio n
IDENTIFICATEUR(S )  Propriet e Intellectuelle*;Transfer t  technologie;Droi t  auteu r

18/5 4 -  (C )  C.cedoca r
NUMERO SIGNALEMENT C-87-00509 8
TITR E FRANCAI S Deuxiem e congre s su r  l a securit e de s calculateur s aerospatiau x

AIAA/ASIS/DODCI .
TITR E D U CONGRES AIAA/ASIS/DODC I  secon d aerospac e compute r  securit y conference .
LIE U D U CONGRES MC Lean ,  U S
DATE D U CONGRES 1986/12/02-1986/12/0 4
AUTEUR COLLECTI F America n Institut e o f  Aeronautic s an d Astronautic s (US )
TYPE D E DOCUMENT Congre s
CODE LANGUE ENG
CODE PAYS D'ORIGIN E U S
EDITEUR AIAA ,  Ne w Yor k
SOURCE 13 2 p. ;  N B Ref. ;  N B Fig. ;  DP .  198 6
GISEMENT 05 ;  ME 300-3 6
RESUME S i  l a vulnerabi l i t e de s calculateur s e t  de s systeme s d'informatio n

es t  aise e a  comprendr e su r  l e pla n general ,  chaqu e applicatio n
particulier e d e cett e technologi e present e de s risque s different s
qu i  n e peuven t  pa s toujour s etr e prevu s ave c precision.C e congre s
es t  u n foru m pou r  1'exploratio n d'u n gran d nombr e d e ce s
application s nouvelles.L'u n de s principau x sujet s tralte s es t  l a
protectio n d e l a propriet e de s information s a  bor d de s spationefs .

SIGNATURE ANALYSTS INFO/G D
CODE CLASSIFICATIO N 0 9 0 2
DESCRIPTEUR(S)  Calculateu r  aerospatia l  embarque*;Protec t  io n secret;System e

1nformat1on;Statio n spat1ale;Navett e spat1ale;Log1cie l
IDENTIFICATEUR(S )  Securit e calculateur* ; Protectio n informalion ; Propr1et e

Intel lectuelle;UNI X system e exploitat1on;Gestio n bas e donnee ;
Securit e informatiqu e

19/5 4 -  (C )  C.cedoca r
NUMERO SIGNALEMENT C-87-F0326 5
TITR E FRANCAI S Banqu e d e donnee s e t  **droit* *  d'**auteur** .
TITR E D U CONGRES Banqu e d e donnee s e t  **Droit* *  d'**Auteur** .
LIE U D U CONGRES Pari s
DATE D U CONGRES 1986/11/2 7
AUTEUR COLLECTI F Institu t  d e Recherch e e n Propriet e Intel lectuel l e Henr i  Desboi s

(FR)
TYPE D E DOCUMENT Congre s
CODE LANGUE FR E
CODE PAYS D'ORIGIN E F R
EDITEUR Librairie s Technique s
SOURCE 17 9 p. ;  4 3 Ref. ;  DP.  198 7
ISB N 2-711-10730- 2
ISS N 0757-034 1
GISEMENT 05 ;  13315- 6
RESUME C e congre s a  pou r  bu t  d e def ini r  1'etendu e d e l a protectio n de s

banque s d e donnee s pa r  le s droit s d'auteu r  e t  d e montre r  le s
difference s entr e l a communaut e europeenn e e t  le s Etats-Unis .

SIGNATURE ANALYSTS INFO/G R
CODE CLASSIFICATIO N 0 5 0 1
DESCRIPTEUR(S)  Banqu e donnee*;Traitemen t  donnee;Communaut e economiqu e europeenne ;

Etat s Uni s
IDENTIFICATEUR(S )  Droi t  auteur*;Protectio n information*;Propr1et e Intel lectuel le ;
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Evolutio n economiqu e

20/5 4 -  (C )  C.cedoca r
NUMERO SIGNALEMENT C-87-F0259 5
TITR E FRANCAI S L e logidel ,  protectio n Jur id ique :  Franc e e t  etranger .
AUTEUR(S)  KESSLER M.
TYPE D E DOCUMENT Ouvrag e
CODE LANGUE FR E
CODE PAYS D'ORIGIN E Z Z
EDITEUR Techniqu e e t  Documentatio n Lavoisier ,  Pari s
SOURCE 23 2 p. ;  nbrs .  Ref. ;  nbrs .  Tabl. ;  2  Phot. ;  DP .  198 6
GISEMENT 84 ;  L.1198 4
RESUME L a facmt e ave c laquel l e u n logicie l  peu t  etr e copi e a  rend u

necessair e l a mis e e n plac e d'un e protectio n juridiqu e d e ce s
creation s "immaterielles".L a Franc e e t  d e nombreu x pay s a  s a
suite ,  on t  opt e pou r  l a techniqu e d u **droit* *  d'**auteur**.Dan s
l a foulee ,  u n system e d e protectio n International e a  et e
elabore.Le s diver s regime s d e protectio n legal e son t  1c i  exposes ,
notamment  ceu x e n vigueu r  e n Franc e e t  au x Etats-Unis ,  principau x
createur s d e logiciels .

SIGNATURE ANALYSTS YS/A L
CODE CLASSIFICATIO N 0 5 02 ;  1 4 0 7
DESCRIPTEUR(S)  Logiciel*;Protec t  ion*;Legis i  a t  ion*;France;Etat s Unis;Brevet;Droi t
IDENTIFICATEUR(S )  Conventio n internat1onale;COPSG D

21/5 4 -  (C )  C.cedoca r
NUMERO SIGNALEMENT C-86-00154 4
TITR E FRANCAI S L e transfer t  d e 1'informatio n comme stimulan t  d e

1'innovation.Compt e rend u d e l a 25em e conferenc e annuell e d e l a
Nationa l  Federatio n o f  Abstractin g an d Informatio n Services .

TITR E D U CONGRES Informatio n Transfe r  :  incentive s fo r  innovation.Procee d ing s o f
th e 25t h annua l  conferenc e o f  th e Nationa l  Federatio n o f
Abstractin g an d Informatio n Services .

LIE U D U CONGRES Arl ingto n (US )
DATE D U CONGRES 1983/02/27-1983/03/0 2
AUTEUR(S)  NEUFELD M.  L. ;  SPERR I .  L. ;  ROWLETT R .  J. ;  MILLE R M.  A .
AUTEUR COLLECTI F Na t  1  Federatio n o f  Abstratln g an d Informatio n Service s (NFAIS )  (US )
TYPE D E DOCUMENT Congre s
CODE LANGUE ENG
CODE PAYS D'ORIGIN E U S
EDITEUR NFAIS, '  Ph i lade lph i e
SOURCE 17 6 p. ;  nombr .  Ref. ;  3  F1g. ;  quelq .  Tabl. ;  DP .  1984/0 3
GISEMENT 05 ;  ME.2318- 1
RESUME L a NFAI S es t  un e associatio n d e presqu e 5 0 organisation s

s'occupan t  d e resume s d'indexation ,  e t  d'apalys e d e
documents.Tendance s pou r  le s 2 5 prochalne s annees.Commen t  resoudr e
le s probleme s d e 1'informatio n dan s l e secteu r  publ i c e t  l e
secteu r  prive.Le s nouvelle s technologies.L e marketin g a u servic e
de 1'information.L'avenl r  d e 1'information .

SIGNATURE ANALYSTS INFO/A N
CODE CLASSIFICATIO N 0 5 02 ;  0 5 0 3
DESCRIPTEUR(S)  Scienc e informat1on*;Progre s technique*;Transfer t  information* ;

Informatio n technique;Term e indexatio n suje t
IDENTIFICATEUR(S )  Diffusio n Information;Acce s Information;Informatio n sclen t  if ique ;

Document  classlfle;Dro1 t  auteur;Centr e informatio n
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22/5 4 -  (C )  C.cedoca r
NUMERO SIGNALEMENT C-86-F0371 1
TITR E FRANCAI S Le s relation s contractuelle s de s producteur s d e base s e t  banque s

de donnees .
AUTEUR COLLECTI F Groupemen t  frangai s de s fournlsseur s d'informatio n e n l ign e (FR )
TYPE D E DOCUMENT Ouvrag e
CODE LANGUE FR E
CODE PAYS D'ORIGIN E F R
EDITEUR Dallo z (Paris )
SOURCE 14 8 p. ;  nb .  Ref. ;  DP.  1986/0 4
GISEMENT 05 ;  M1412/2 P
RESUME Analys e fonctIonnell e d e Sexploitatio n d'un e bas e o u banqu e d e

donnees.L a problematiqu e de s relation s contractuelle s d u
producteur.L a responsabilit e contractuell e d u
producteur.Negociatio n e t  redactio n de s contrat s entr e l e
producteu r  e t  se s partenaires .

SIGNATURE ANALYSTS INFO/A W
CODE CLASSIFICATIO N 0 5 02 ;  0 5 0 4
DESCRIPTEUR(S)  Banqu e donnee*;Droit*;C1aus e contractuelle*;Contrat;Droi t

International;Jurisprudenc e
IDENTIFICATEUR(S )  Droi t  auteur;Communaut e europeenne;Responsabi1it e jur id ique ;

Responsabi1it e penale;Serveur;Producteu r

23/5 4 -  (C )  C.cedoca r
NUMERO SIGNALEMENT C-86-F0371 0
TITR E FRANCAI S L'appropriatio n d e 1'information .
TITR E D U CONGRES L'appropriatio n d e I'information .
LIE U D U CONGRES Pari s (FR )
DATE D U CONGRES 1984/11/12-1984/11/1 4
AUTEUR(S)  CHAMOUX J .  P .
TYPE D E DOCUMENT Congre s
CODE LANGUE FR E
CODE PAY S D'ORIGIN E 22
EDITEUR Librair ie s Technique s (Paris )
SOURCE 18 4 p. ;  Nb .  Ref. ;  DP.  198 6
ISB N 2-711-10632- 2
GISEMENT 05 ;  1313 3
RESUME U n secteu r  cond1tionn 6 pa r  I'economi e marchande.U n droi t  complex e

et  mult l form e :  le s droit s d e propriet e su r  I'information ,  le s
droit s d'acce s a  1'information.Objec t  i f  :  sorti r  1'informatio n d e
I'economi e souterraine .

SIGNATURE ANALYSTS INFO/A N
CODE CLASSIFICATIO N 0 5 02 ;  0 5 0 4
DESCRIPTEUR(S)  Banqu e donnee*;Droit*;Legi s 1  a t  ion;Marche;Log1cie l
IDENTIFICATEUR(S )  Acce s information;Droi t  auteur;Informatio n publ i c

24/5 4 -  (C )  C.cedoca r
NUMERO SIGNALEMENT C-86-F0354 3
TITR E FRANCAI S L e poin t  su r  l a protectio n de s logiciels .
AUTEUR(S)  BOUJU A .
AFFILIATIO N Ceip i  (fr )
TYPE D E DOCUMENT Publicatio n e n seri e
CODE LANGUE FR E
CODE PAYS D'ORIGIN E F R
TITR E D U PERIODIQU E L e progre s Techniqu e (FR )
SOURCE N O 2 ;  pp .  27-32 ;  DP.  198 6
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CODEN PTDGAR
ISS N 0397-806 0
GISEMENT 05 ;  P  139 7
RESUME L e march e de s logic iel s represent e u n enje u economiqu e

considerabl e pou r  l a France.L a protectio n d e ce s nouveau x produit s
Intel lectuel s es t  strategique.I I  exist e u n faiscea u d e protection s
legislatives.L e logicie l  est-1 1 brevetabl e ?Peut-o n instaure r  u n
**droit* *  d'**auteur* *  su r  l e logicie l  ? .

SIGNATURE ANALYSTS INFO/A N
CODE CLASSIFICATIO N 0 9 02 ;  0 5 0 4
DESCRIPTEUR(S)  Logic1el*;Legislation*;France;Brevet;Jurisprudenc e
IDENTIFICATEUR(S )  Droi t  auteur*;Fraud e Informatiqu e

25/5 4 -  (C )  C.cedoca r
NUMERO SIGNALEMENT C-86-F0233 1
TITR E FRANCAI S L e logic ie l ,  protectio n juridique.Franc e e t  etranger .
AUTEUR(S)  KESSLER M.
AFFILIATIO N Univ.Pari s 1 0 (FR )
TYPE D E DOCUMENT Ouvrag e
CODE LANGUE FR E
CODE PAYS D'ORIGIN E F R
EDITEUR Techniqu e e t  Documentation.Lavoisier ,  Pari s
SOURCE 23 2 p. ;  nbr .  Ref. ;  2  Phot. ;  DP.  198 6
ISB N 2-852-06323- 9
GISEMENT 05 ;  1304 9
RESUME Le s protection s juridique s e n France :  l a preuv e preconstituee ,  l a

protectio n contractuelle ,  l a protectio n contentieuse.L a protectio n
International e de s logiciels :  l'extensio n d e l a protectio n pa r  le s
convention s Internationales ,  le s principau x regime s nationau x d e
protec t  1  on.Etude s doctrinales.Juriprudences.Texte s reglementaIre s
en annexe .

SIGNATURE ANALYSTS INFO/A N
CODE CLASSIFICATIO N 0 9 02 ;  0 5 0 4
DESCRIPTEUR(S)  Logiciel*;Legislation *
IDENTIFICATEUR(S )  Droi t  Informatique*;Propr1et e Intel lectuelle;Fraud e Informatique ;

Legislatio n internat1onale;Protectio n informatio n

26/5 4 -  (C )  C.cedoca r
NUMERO SIGNALEMENT C-86-F0067 4
TITR E FRANCAI S Enfi n u n statu t  pou r  l a protectio n de s logiciels .
AUTEUR(S)  BRUN 0. ;  MURPHY M.  F .
AFFILIATIO N Aerospatial e (FR) ; Aerospatial e (FR )
TYPE D E DOCUMENT Publicatio n e n seri e
CODE LANGUE FR E
CODE PAYS D'ORIGIN E F R
TITR E D U PERIODIQUE L'Aeronautiqu e e t  1'Astronaut1qu e (FR )
SOURCE N O 114 ;  pp .  33-35 ;  DP.  198 5
CODEN AENABS
ISS N 0001-927 5
GISEMENT 05 ;  P  094 3
RESUME L a Commissio n d e l a propriet e In te l lec tue l l e d e 1'AAA F a  examin e

le s disposition s relative s au x logiciel s d e l a lo i  d u
03/07/85.Cett e lo i  a  pou r  bu t  d e reduir e 1'incertitud e resultan t
de solution s jurisprudent1elles ,  d e n e pa s recouri r  a  u n droi t
"su 1 generis "  qu i  aurai t  priv e Te s logiciel s francai s d'un e
protectio n Internationale ,  d'adapte r  l a creatio n d e logiciel s au x
realite s economique s d e cett e f i n d e XX e siecle .
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SIGNATURE ANALYSTS INFO/M S
CODE CLASSIFICATIO N 0 9 02 ;  0 5 0 4
DESCRIPTEUR(S)  Logidel*;Propriet e industrlel le*;Legislatio n
IDENTIFICATEUR(S )  Propriet e Inte l lectuel l e

27/5 4 -  (C )  C.cedoca r
NUMERO SIGNALEMENT C-85-00929 4
TITR E FRANCAI S Compt e rend u d u 27 e colloqu e su r  l e droi t  spatial .
TITR E D U CONGRES Proceeding s o f  th e twenty-sevent h colloquiu m o n th e la w o f  oute r

space .
LIE U D U CONGRES Lausann e (CH )
DATE D U CONGRES 1984/10/07-1984/10/1 3
AUTEUR COLLECTI F Int.Inst.o f  Sp.La w o f  th e Int.Astronaut.Federatio n (US )
TYPE D E DOCUMENT Congre s
CODE LANGUE ENG
CODE PAYS D'ORIGIN E U S
EDITEUR America n Institut e o f  Aeronautic s an d Astronautic s (US )
SOURCE 41 3 p. ;  nombr .  Ref. ;  DP.  198 5
ISB N 0-915-92893- 0
GISEMENT 05 ;  M 596 0
RESUME Recuei l  d e memoire s traitan t  de s sujet s suivant s :  l e droi t

spatia l  e t  l a legislatio n interieure;le s activite s spatiale s fac e
a l a propriet e i n te l l ec tue l l e e t  a  l a propriet e Industr ie l le; le s
source s d'energi e nucleair e dan s 1'espace;le s condition s
essentielle s pou r  mainteni r  1'ut111satio n d e 1'espac e a  de s fin s
pacifiques;le s aspect s juridique s concernan t  le s grande s
structure s spatiales .

SIGNATURE ANALYSTS INFO/M S
CODE CLASSIFICATIO N 0 5 0 4
DESCRIPTEUR(S)  Droi t  spatial*;Droi t  prive;Propriet e industrielle;Sourc e energle ;

Energi e nuclea1re;Droi t  internat ional;Ut i1isat lo n pacifiqu e
IDENTIFICATEUR(S )  Industrialisatio n espace;Propriet e Inte l lectuel l e

28/5 4 -  (C )  C.cedoca r
NUMERO SIGNALEMENT C-85-00748 7
TITR E FRANCAI S Protectio n e t  aspect s juridique s d e 1'informatique .
TITR E ANGLAI S Securit y an d lega l  aspects .
TITR E D U CONGRES 198 4 EUROCON :  computer s i n communicatio n an d control .
LIE U D U CONGRES Brighto n (US )
DATE D U CONGRES 1984/09/26-1984/09/2 8
AUTEUR COLLECTI F EUREL an d IEE E Regio n 8  (US )
TYPE D E DOCUMENT Memoir e Congre s
CODE LANGUE ENG
CODE PAYS D'ORIGIN E U S
EDITEUR Pete r  Pelegrinu s Ltd ,  Londo n
SOURCE N O 84CH2130-3 ;  pp .  54-68 ;  5 7 Ref. ;  1  Tabl. ;  3  memoires ;  DP.  198 4
ISB N 0-863-41029- 4
GISEMENT 05 ;  ME 349-2 1
RESUME Etud e de s possibHite s d e protectio n d u logicie l  dan s l e cadr e d e

l a reglementa t  io n americain e e n matier e d e brevet ,  d e **droit* *
d'**auteur* *  e t  d e secre t  Industriel.Analys e de s proprietes ,  de s
avantage s e t  de s inconvenients ,  d e l a cryptographi e comme moye n
d'assure r  l a protectio n de s donnee s duran t  leu r  stockag e e t  leu r
transmission.Concep t  io n d e cryptosysteme s a  cl e public s (base s su r
l e problem e d u sa c a  dos )  ut i l i san t  de s element s idempotents .

SIGNATURE ANALYSTS INFO/C R
CODE CLASSIFICATIO N 0 9 0 2
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DESCRIPTEUR(S)

IDENTIFICATEUR(S )

Protectio n fichler*;Droi t  commercial;Secre t  Industriel;Theori e
codag e
Securit e 1nformatlque;Brevetabi11te;Fraud e informatique;Droi t
auteur;IntegrU e informat1on;Cl e cryptographique;Chlffrement ;
Problem e sa c a  do s

29/5 4 -  (C )  C.cedoca r
NUMERO SIGNALEMENT C-85-00024 0
TITR E FRANCAI S

TITR E ANGLAI S
TITR E D U CONGRES
LIE U D U CONGRES
DATE D U CONGRES
AUTEUR(S)
AFFILIATIO N
TYPE D E DOCUMENT
CODE LANGUE

Bases d e donnee s pou r  1 '  ingenieMe :  logiciel s pou r  de s
application s e n ligne .
Engineerin g databases :  softwar e fo r  on-lin e applications .
The 198 4 Pressur e Vessel s an d Pipin g Conferenc e an d Exhibi t ion .
San Antoni o (US )
1984/06/17-1984/06/2 1
JEFFREY T .  F .
Nationa l  Burea u o f  Standard s (US )
Memoir e Congre s
ENG

CODE PAY S D'ORIGIN E U S
TITR E D U PERIODIQUE ASME Publicatio n Pape r  (US )
SOURCE VOL 96 ;  12 8 p. ;  nbr .  Ref. ;  nbr .  Fig. ;  nbr .  Tabl. ;  DP .  198 4
CODEN ASSP2I
GISEMENT 05 ;  Me.125-1 3 H  0031 0
RESUME L'ASM E a  form e u n group e d'etud e e n 198 1 pou r  s e penche r  su r  l e

problem e de s ordinateur s considere s no n comme de s instrument s d e
calcu l  mai s comme de s instrument s d'aid e a  l a decision. A et e
reten u ic i  l e ca s d e logiciel s pou r  u n resea u d e donnee s repartie s
ave c possibi l i t y devaluatio n e n 1  igne.Systeme s courantr s
d'interrogatio n e n lign e e t  descriptio n d e quelque s langages.Base s
de donnee s utmsee s a  de s degre s d e propriet e e t  d e droit s
d'auteur .

SIGNATURE ANALYSTS INFO/A N
CODE CLASSIFICATIO N 0 9 02 ;  0 5 0 1
DESCRIPTEUR(S)

IDENTIFICATEUR(S )

Logiciel*;Bas e donnee*;Essa 1 fat1gue;Code;Formul e mathematique ;
Charg e mecanique;Propagatio n fissure;Programm e calculateur;Fortra n
langag e programmat1o n
ASME code;Cuv e reacteu r  nucleairejSystem e expert;Composant
mecan1que;SecuMt e informat1que;Droi t  auteurjSystem e recherche ;
Aid e a  l a decisio n

30/5 4 -  (C )  C.cedoca r
NUMERO SIGNALEMENT C-85-F0290 5
TITR E FRANCAI S Aeronautiqu e logiciel s e t  securite .
AUTEUR(S)  FAGARD J .  P .
AFFILIATIO N Aerospatial e (FR )
TYPE D E DOCUMENT Publicatio n e n serie -
CODE LANGUE FR E
CODE PAYS D'ORIGIN E F R
TITR E D U PERIODIQUE L'Aeronautiqu e e t  1'Astronautiqu e (FR )
SOURCE N O 110 ;  pp .  36-40 ;  DP.  198 5
CODEN AENABS
ISS N 0001-927 5
GISEMENT 05 ;  P.094 3
RESUME Eta t  d'avancemen t  actue l  de s etudes ,  faite s pa r  le s specialiste s

de l a Propriet e Intel lectuel le ,  relative s au x possibiHte s d e
protectio n de s logiciels.Ce s etude s son t  conduite s selo n deu x
axes :  d'un e par t  e n fonctio n d e 1'ut i isat lo n de s loi s exlstante s
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et  d'autr e par t  ver s l-'elaboratio n d e moyen s d e protectio n
speciflque s e t  nouveaux .

SIGNATURE ANALYSTS INFO/M S
CODE CLASSIFICATIO N 0 9 02 ;  0 5 0 4
DESCRIPTEUR(S)  Logiclel *  ;Propriet e industr ie l  le*-.Industri e aeronau t  1que *  ;Brevet ;

Contrat;Droi t  pena l
IDENTIFICATEUR(S )  Propriet e Intel lectuelle*;Securit e informatIque*;Protectio n

1nformation;Propriet e l i t t e ra i r e ar t  1stique;Cod e c i v i l

31/5 4 -  (C )  C.cedoca r
NUMERO SIGNALEMENT C-85-F0282 8
TITR E FRANCAI S Droi t  e t  documentation .
AUTEUR COLLECTI F Adb S (fr )
TYPE D E DOCUMENT Publicatio n e n seri e
CODE LANGUE FR E
CODE PAYS D'ORIGIN E F R
TITR E D U PERIODIQUE Documentalist e (Science s d e 1'information )  (FR )
SOURCE VOL 22 ;  N O 2 ;  PP .  51-82 ;  Nb .  Ref. ;  1  Tabl. ;  Numer o special ;  DP .

1985/0 3
CODEN DCMTAU
ISS N 0012-450 8
GISEMENT 05 ;  P  113 7
RESUME Seri e d'article s :  le s pratique s actuelles ,  **droit* *  d'**auteur* *

et  droi t  d e reproduction ,  l a telematiqu e comme nouvea u drolt.Acce s
aux document s e t  au x donnee s :  l a Hbert e d'acce s au x document s
administrates ,  Informatiqu e e t  liberte s e n 1984 ,  le s relation s
contractuelle s nouvelle s entr e serveurs ,  producteur s e t
ut  11isateurs ,  l e contra t  entr e producteu r  d e bas e d e donnee s
documentaIre s e t  serveur ,  typologi e de s relation s entr e
ut11Isateur s d e banque s d e donnee s e t  serveurs ,  l a responsabilit e
du fournisseu r  d'information .

SIGNATURE ANALYSTS INFO/A N
CODE CLASSIFICATIO N 0 5 04 ;  0 5 0 2
DESCRIPTEUR(S)  Droit*;Documentat1on*;Contrat;Banqu e donnee;Bas e donne e
IDENTIFICATEUR(S )  Droi t  Informat1que;Droi t  auteur ; Telemat1que;Propr1et e

Intel lectuelle;Propriet e l i t t e ra i r e art1stique;Protect1o n
information;Liberte;Documenta t  io n administrativ e

32/5 4 -  (C )  C.cedoca r
NUMERO SIGNALEMENT C-83-00839 2
TITR E FRANCAI S L a protectio n legal e d u loglcie l  d'affichag e graphiqu e pa r

calculateu r
TITR E ANGLAI S Lega l  protectio n o f  compute r  graphic s softwar e
AUTEUR(S)  LAVE Y W.  G .
TYPE D E DOCUMENT Publicatio n e n Seri e
CODE LANGUE ENG
CODE PAYS D'ORIGIN E Z Z
TITR E D U PERIODIQUE IEE E Compute r  Graphic s an d Application s (US )
SOURCE VOL.  3 ,  N O 1  (01-02/83) ,  PP .  11-16 ,  18 ,  20-21 ;  7 5 ref .
CODEN ICGA2 P
GISEMENT 05 ;  P.031 6
CLASSIFICATIO N IN T 090 5
RESUME L a Io 1 apport e troi s forme s d e protectio n (droit s d e reproduction ,

brevet ,  secre t  industr iel )  mai s devolutio n d e l a technologi e ren d
plu s complexe s le s probleme s juridique s d'Interpretatio n de s
textes .

SIGNATURE ANALYSTS INFO/C R
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CODE CLASSIFICATIO N 0 9 0 5
DESCRIPTEUR(S)  Affichag e graphlqu e calculateur*;Logicie1;Esp1onnag e industr ie l ;

Droi t  commercia l
IDENTIFICATEUR(S )  Droi t  informatique*;Leg1s i  a t  io n Industr iel le;Brevetabi11te;Dro1 t

auteu r

33/5 4 -  (C )  C.cedoca r
NUMERO SIGNALEMENT C-83-00168 2
TITR E FRANCAI S L e logicie l  a  l a recherch e d'un e protectio n legal e
TITR E ANGLAI S Softwar e :  produc t  1 n pursui t  o f  lega l  protectio n
AUTEUR(S)  MCCANDLISH H .  E. ;  HOFFMANN G .  M.
TYPE D E DOCUMENT Publicatio n e n Seri e
CODE LANGUE EN G
CODE PAYS D'ORIGIN E Z Z
TITR E D U PERIODIQU E Signa l  (US )
SOURCE VOL .  36 ,  N O 1 0 (7/82) ,  PP .  44-48 ;  6  ref.
CODEN SGNAAZ
GISEMENT 05 ;  P  083 5
CLASSIFICATIO N IN T 090 2
RESUME Etud e d e 1'evolution ,  au x Etats-Unis ,  d e l a protectio n legal e d u

logicie l  notammen t  pa r  l e moye n de s brevets .
SIGNATURE ANALYSTS CNIT/C R
CODE CLASSIFICATIO N 0 9 0 2
DESCRIPTEUR(S)  Loglciel*;Propriet e i ndus t r i e l l e
IDENTIFICATEUR(S )  Brevetabil1te*;Propriet e Intellectuelle;Packag e software ;

Protectio n Indust r ie l l e

34/5 4 -  (C )  C.cedoca r
NUMERO SIGNALEMENt  C-83-F0102 1
TITR E FRANCAI S L e droi t  de s logiciels .
AUTEUR(S)  BENSOUSSAN A .
AUTEUR COLLECTI F Afce t  Informatiqu e
TYPE D E DOCUMENT Publicatio n e n Seri e
CODE LANGUE FR E
CODE PAY S D'ORIGIN E Z Z
TITR E D U PERIODIQU E Techniqu e e t  Scienc e InformatIque s (FR )
SOURCE VOL.  1 ,  N O 4  (7-8/82) ,  PP .  349-352 .
CODEN TESI2 6
GISEMENT 05 ;  P  222 9
CLASSIFICATIO N IN T 090 2
RESUME Presentatio n de s different s ca s d e figur e pou r  l a realisatio n de s

logiciels.Le s different s mode s e t  niveau x d e protectio n de s
logiciels.L a repressio n penal e de s pillages.Le s droit s d'auteur.L a
concurrenc e parasltaire.l e personne l  salari e e t  le s logiciels .

SIGNATURE ANALYSTS CNIT/T T
CODE CLASSIFICATIO N 0 9 0 2
DESCRIPTEUR(S)  Logiciel*;Protec t  io n secret*;Dro1t*;Informat1que;Dro1 t  penal ;

Concurrence;Personne l
IDENTIFICATEUR(S )  Progiclel;Droi t  auteur ; Statu t  juridiqu e

35/5 4 -  (C )  C.cedoca r
NUMERO SIGNALEMENT C-82-01370 0
TITR E FRANCAI S Protectio n juridiqu e de s programme s d e calculateu r
TITR E ANGLAI S Lega l  protectio n fo r  compute r  program s
AUTEUR(S)  GASAWAY L .  N. ;  MURPHY M.
AUTEUR COLLECTI F CAUSE Monograp h Serie s (US )
TYPE D E DOCUMENT Ouvrag e
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CODE LANGUE EN G
CODE PAYS D'ORIGIN E U S
EDITEUR Caus e (us )
SOURCE (1982) ,  11 7 P. ;  NB R ref .  ,  NB R fig. ,  2  tabl .  2eme ed. ;  Microfich e
GISEMENT 05 ;  MF 4011 7
CLASSIFICATIO N IN T 090 2
RESUME Protectio n d u copyright.ProtectIo n de s brevets.Protect1o n d u

secre t  commercial.Concurrenc e deloyal e e t  remede s eventuels .
SIGNATURE ANALYSTS CNIT/T T
CODE CLASSIFICATIO N 0 9 0 2
DESCRIPTEUR(S)  Protectio n fichier*;Legislat1on*;0uvrage*;Programm e calculateur ;

Logiciel;Brevet;Concurrence;Droi t  commercial;M1nicalculateur ;
Microprocesseu r

IDENTIFICATEUR(S )  Propriet e In te l lectue l l e

36/5 4 -  (C )  C.cedoca r
NUMERO SIGNALEMENT C-82-01154 9
TITR E FRANCAI S Le s projet s d e l a Commissio n de s Communaute s europeenne s e n

matier e d e publicatio n electroniqu e e t  d e l ivraiso n d e document s
TITR E ANGLAI S Th e CE C plan s fo r  electroni c publ ish in g an d documen t  deliver y
AUTEUR(S)  VERNIMB C .
TYPE D E DOCUMENT Publ icat io n e n Seri e
CODE LANGUE ENG
CODE PAY S D'ORIGIN E Z Z
TITR E D U PERIODIQU E Learne d Information ,  Oxfor d an d Ne w Jerse y
SOURCE VOL.  5  (1981) ,  PP .  351-360 ;  3  ref .  ,  1  fig .  5t h Internationa l

Onlin e Informatio n Meetin g Londo n 8-1 0 Decembe r  198 1
CODEN LEIN2 J
ISB N 0-904933-33- 4
GISEMENT 05 ;  M 578 9
CLASSIFICATIO N IN T 050 2
RESUME De s experience s on t  permi s d e suivr e le s document s depui s leu r

arrive e jusqu' a leu r  Hvralso n su r  l e burea u d e 1'ut11Isateur.De s
essai s d e communicatio n pa r  satel l i te s seron t  egalemen t
utilises.De s etude s su r  le s droit s d'auteur s pa r  exempl e
completeron t  1'analyse .

SIGNATURE ANALYSTS CAEN/A N
CODE CLASSIFICATIO N 0 5 0 2
DESCRIPTEUR(S)  Document*;Communaut e economiqu e europeenne*;Satellit e

telecommunicatio n
IDENTIFICATEUR(S )  Livraison*;Documentatio n automat1que*;Publ1cat1o n documentaire ;

Eurone t  reseau;Dro1 t  auteu r

37/5 4 -  (C )  C.cedoca r
NUMERO SIGNALEMENT C-82-00873 6
TITR E FRANCAI S Etud e d u copyright :  1971-198 1
TITR E ANGLAI S Copyright :  1971-198 1
AUTEUR(S)  MILLE N R .  J .
AUTEUR COLLECTI F Advisor y Grou p fo r  Aerospac e Researc h an d Developmen t
TYPE D E DOCUMENT Publicatio n e n Seri e
CODE LANGUE -  ENG
CODE PAYS D'ORIGIN E Z Z
TITR E D U PERIODIQUE AGARD Advisor y Repor t
SOURCE N O 17 6 (1982) ,  3 0 P. ;  NBR ref .
CODEN AAARBK
ISB N 92-835-1411- 4
GISEMENT 05 ;  Me 372-1 6
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CLASSIFICATIO N IN T 050 4
RESUME Etud e centre e su r  le s Etats-Uni s e t  l a Grande-Bretagne ,  mai s

incluan t  de s commentaire s su r  l a positio n de s membre s d e 1'OTA N e t
d'autre s pays.Problem e d e l a photocopi e dan s le s
bibliotheques;autre s sujet s concernan t  l e transfer t  d e
1'informatio n (protectio n de s logiciel s e t  de s base s d e donnees) .

SIGNATURE ANALYSTS CAEN/S E
CODE CLASSIFICATIO N 0 5 0 4
DESCRIPTEUR(S)  Droit*;Photocopie*;Documenta t  1  on*;Bibliotheque;Transfer t

Information;Etat s Unis;Grand e Bretagne;Europe;Logiclel;Bas e donnee ;
Informatio n

IDENTIFICATEUR(S )  Propriet e Intellectuelle*;Copyright*;Droi t  auteur;Publicatio n
documenta l  r e

38/5 4 -  (C )  C.cedoca r
NUMERO SIGNALEMENT C-82-F0697 7
TITR E FRANCAI S L a propriet e indus t r i e l l e ,  protectio n de s inventions ,  de s marque s

et  de s modeles .
AUTEUR(S)  CHEVALIE R R .
AFFILIATIO N (1 )  Entrepris e Modern e d'Edltio n
TYPE D E DOCUMENT Ouvrag e
CODE LANGUE FR E
CODE PAYS D'ORIGIN E Z Z
EDITEUR Edition s ESF ,  Pari s
SOURCE (1982) ,  15 1 P. ;  3 0 ref .
ISB N 2-7101-0376-1 1
ISS N 0245-308 8
GISEMENT 17 ;  ETA S :  £-82.025 1
CLASSIFICATIO N IN T E-82.025 1
RESUME Question s e t  reponse s su r  l a "  propriet e indus t r ie l l e " ,  le s

disposition s legislat ives ,  l a jurisprudence ,  le s droit s e t  le s
falt s qu i  s'appliquen t  au x brevet s d'invention ,  au x marque s o u au x
modele s depose s o u realises ,  pou r  expl iquer ,  represente r  e t
comprendr e le s lois ,  pou r  souteni r  le s connaissance s acquise s e t
pou r  publ ie r  le s resultat s de s recherche s scientifiques .

SIGNATURE ANALYSTS ETAS/L T
CODE CLASSIFICATIO N 0 5 0 4
DESCRIPTEUR(S)  Propriet e industrielle*;Brevet*;Inven t  ion*;Orga n 1  sa t  io n

Internationale;Defens e Nationale;Innovation;Marque;Modele;Licence ;
Fiscalite;Pr1or1te;Concurrence;Protec t  ion;Ouvrag e

IDENTIFICATEUR(S )  Breve t  europeen* ; Exploita t  io n brevet*;Certifica t  addit1on*;Droi t
auteur;Marqu e deposee;Brevetabi1ite;Contrefaeon;Anter1orit e

39/5 4 -  (C )  C.cedoca r
NUMERO SIGNALEMENT C-82-F0014 5
TITR E FRANCAI S L e **droit* *  d'**auteur* *  frangai s e t  1'Etat .
AUTEUR(S)  KEREVER A .
AFFILIATIO N (1 )  Conseille r  d'Eta t  (FR )
TYPE D E DOCUMENT Publicatio n e n Seri e
CODE LANGUE FR E
CODE PAYS D'ORIGIN E F R
TITR E D U PERIODIQU E Revu e International e d e Droi t  d'Auteu r  (FR )
SOURCE N O 11 0 (10/81) ,  PP .  3-135 ;  quelq .  ref .
CODEN RIDAA M
GISEMENT 05 ;  P.147 1
CLASSIFICATIO N IN T 050 4
RESUME O n distingu e deu x question s :  l a communicatio n au x usager s de s
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service s public s d'oeuvre s protegee s pa r  l a lo i  d u 11/3/57 ,  e t  l e
statu t  de s oeuvre s creee s pa r  le s fonctionnaire s o u agent s d e l a
fonctlo n publ iqu e dan s I'exerclc e d e leu s fonctions.O n present e
des solution s qu i  paraissen t  decoule r  d e l a legislat io n actuelle .

SIGNATURE ANALYSTS ATRE/G R
CODE CLASSIFICATIO N 0 5 0 4
DESCRIPTEUR(S)  Droit*;Legislat1on;France;Servic e Pub l i c
IDENTIFICATEUR(S )  Droi t  auteur*;Fonctio n

40/5 4 -  (C )  C.cedoca r
NUMERO SIGNALEMENT C-81-00264 2
TITR E FRANCAI S

TITR E ANGLAI S

AUTEUR(S)
AFFILIATIO N
TYPE D E DOCUMENT
CODE LANGUE

Reemplo i  d'informatIon s extraite s d e banque s d e donnee s e t  droi t
de reproduction.Approch e pragmatiqu e de s probleme s
The re-us e o f  machin e readabl e dat a an d copyright. A pragmati c
approac h t o th e problem s
HOLMES P .  L .
(1 )  Biackwell s (UK )
Ouvrag e
ENG

CODE PAYS D'ORIGIN E G B
EDITEUR Learne d Informatio n Oxfor d an d Ne w Jerse y (GB )
SOURCE (1980) ,  PP .  1-13 ;  1 1 ref.  (4 e Congre s Internationa l  d e

1'informatio n e n Lign e tenu e a  Londre s d u 9-11/12/80 )
0-904933-28- 8
05;  M.578 9
0904
Est-1 1 possibl e d 'u t i l lse r  de s console s raplde s o u Intel l igente s
pour  I'acce s a  de s systeme s d e traitemen t  e n l ign e ?Poss1bil1t e d e
control e de s droit s d'auteur.Mis e e n plac e d'un e deontologi e
pouvan t  servi r  d e suppor t  a  un e cart e de s uti1isateurs .
D1EX/AU

CODE CLASSIFICATIO N 0 9 0 4
DESCRIPTEUR(S)  Theori e informat1on*;Legislation*;Console;Manipulatio n d e donnee ;

Base donnee;Traitemen t  e n l ign e direct e
IDENTIFICATEUR(S )  System e lectur e donnee*;Droi t  auteur*;M1crocalculateu r

ISB N
GISEMENT
CLASSIFICATIO N IN T
RESUME

SIGNATURE ANALYSTS
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1/4 0 -  (C )  C.NTI S
NUMERO SIGNALEMENT
TITR E ANGLAI S
AUTEUR(S)
AUTEUR COLLECTI F
CLASSIFICATIO N IN T
TYPE D E DOCUMENT
CODE LANGUE
CODE PAYS D'ORIGIN E
NUMERO D E RAPPORT
SOURCE

CODE JOURNAL NTI S
CODE TARI F NTI S
NUMERO D E CONTRAT
RESUME

CODE CLASSIFICATIO N
DESCRIPTEUR(S)

IDENTIFICATEUR(S )

2/4 0 -  (C )  C.NTI S
NUMERO SIGNALEMENT
TITR E ANGLAI S
AUTEUR COLLECTI F
CLASSIFICATIO N IN T
TYPE D E DOCUMENT
CODE LANGUE
CODE PAYS D'ORIGIN E
NUMERO D E RAPPORT
SOURCE

CODE JOURNAL NTI S

AD-A236 125/1/XA D
**Intellectual* *  **Property* *  Protectio n fo r  Software .
SAMUELSON P. ;  DEASY K .
Carnegie-Mello n Un iv . ,  Pi t tsburgh ,  PA.Softwar e Engineerin g Inst .
005343014 ;  41620 8
Repor t
ENG
US
CMU/SEI-CM-14-2- 1
Fina l  rept ;  Prepare d I n cooperatio n w i t h Pittsburg h Un1v. ,  Schoo l
of  Law ;  NP.  58 ;  DP.  Ju l  89 .
U9119
NTI S Prices :  P C A04/M F A0 1
F19628-90-C-000 3
Thi s modul e provide s a n overvie w o f  th e U.S.**1ntel lectual* *
**property* *  law s tha t  for m th e framewor k w i t h i n whic h lega l
r ight s i n softwar e ar e created ,  allocated ,  an d enforced.Th e
primar y form s o f  **1ntel lectual* *  **property* *  protectio n tha t  ar e
l i k e l y t o appl y t o softwar e ar e **copyright** ,  patent ,  an d trad e
secre t  laws ,  whic h ar e discusse d w i t h particula r  emphasi s o n th e
controversia l  issue s arisin g i n thei r  applicatio n t o software.Als o
include d 1 s a  brie f  introductio n t o governmen t  softwar e
acquisitio n regulations ,  trademark ,  trad e dress ,  an d relate d
unfai r  competitio n issue s tha t  ma y affec t  softwar e engineerin g
decisions ,  an d t o th e Semiconducto r  Chi p Protectio n Act.Man y
decision s abou t  th e development ,  d is t r ibu t ion ,  maintenance ,  an d
enhancemen t  o f  softwar e ar e l i ke l y t o b e affecte d b y constraint s
impose d b y **lntellectual* *  **property* *  laws.**Intellectual* *
**property* *  la w provide s a  'defaul t  setting '  o f  r ight s allocatio n
when softwar e i s created.Licensin g o r  othe r  contractin g
arrangement s ma y satisf y thos e wh o wis h t o var y th e right s
allocatio n arrangement s tha t  thes e law s create .  I n orde r  t o forese e
th e appropriat e manne r  i n whic h t o develo p an d dist r ibut e
software ,  i t  1 s importan t  tha t  softwar e developer s understan d th e
framewor k o f  lega l  r ight s an d responsibi l i t ie s w i t h i n whic h
arrangement s fo r  th e licensin g o r  sal e o f  thei r  softwar e product s
take s place .
62 02 ;  9 2 0 4
Law enforcement*;Acquisition;A1locations;Compute r  applications ;
Compute r  programs;Copyrights;Decisio n making;Op t  1  mization;Patents ;
Protect1on;Regulat1ons;Settin g Adjust1ng;Softwar e engineerin g
Compute r  software*;Intellectua l  propert y laws*;NTISDODX A

ED-328 26 2
**Copyright* *  8 .  Home Copying.Technolog y Challenge s th e Law .
Offic e o f  Technolog y Assessment ,  Washington ,  DC.
05857400 0
Repor t
ENG
US
OTA-CIT-42 2
Ava i l ab l e fro m ERI C Documen t  Reproductio n Servic e (Compute r
Microf i l m Internationa l  Corporation) ,  390 0 Wheele r  Ave. ,
Alexandria ,  V A 22304-5110 ;  NP.  303 ;  DP.  Oc t  89 .
D9117
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CODE TARI F NTI S NTI S Prices :  No t  avai lab l e NTI S
RESUME Home recordin g technologie s al lo w today' s consume r  t o mak e

near-perfec t  copie s o f  recorde d music ,  televisio n shows ,  movies ,
and othe r  copyrighte d work s fo r  privat e us e a t  home.Wit h th e
advanc e o f  d i g i t a l  recordin g equipment ,  consumer s w i l l  b e abl e t o
reproduc e thes e copyrighte d work s w i t h eve n greate r  accuracy.Thi s
i s a n Issu e o f  grea t  concer n fo r  **copyright* *  owners ,  wh o c la i m
tha t  hom e copyin g i s detrimenta l  t o thei r  sales.Thi s repor t
present s a n examinatio n o f  hom e recordin g technologie s an d thei r
relationshi p t o th e lega l  statu s o f  hom e copying ,  a  compariso n o f
th e economi c effect s tha t  hom e audiotapin g ma y hav e o n th e
recordin g industr y w i t h th e effect s tha t  restrictin g hom e tapin g
migh t  hav e o n consumers ,  a  discussio n o f  lega l  actio n tha t
Congres s o r  th e industr y ma y in i t i a te ,  an d th e result s o f  a
nationa l  surve y o f  hom e tapin g an d copyin g behavior.Th e repor t  1 s
divide d int o seve n chapters :  (1 )  Summary ,  Issues ,  an d Opt1ons;(2 )
Technologica l  Chang e an d Home Copying;(3 )  Lega l  Aspect s o f
**Copyr1ght* *  an d Home Copying;(4 )  A n Overvie w o f  th e U.S.Recor d
Industry;(5 )  **Copyrlght* *  Royaltie s fo r  Musi c an d Soun d
Recording;(6 )  Th e OTA (Offic e o f  Technolog y Assessment )  Survey;an d
(7 )  Economi c Perspective s o n Home Cop y ing.Appendixe s contai n a
descriptio n o f  th e surve y developmen t  an d review ,  a  cop y o f  th e
surve y questionnaire ,  OT A surve y tables ,  an d a  l i s t  o f  contracto r
report s relate d t o th e study.(MAB) .

CODE CLASSIFICATIO N 8 8 0 0
DESCRIPTEUR(S)

IDENTIFICATEUR(S )

3/4 0 -  (C )  C.NTI S
NUMERO SIGNALEMENT
TITR E ANGLAI S

AUTEUR(S)
AUTEUR COLLECTI F

CLASSIFICATIO N IN T
TYPE D E DOCUMENT
CODE LANGUE
CODE PAYS D'ORIGIN E
NUMERO D E RAPPORT
SOURCE

CODE JOURNAL NTI S
CODE TARI F NTI S
RESUME

Audlotap e recordings*;Economi c impact*;Informatio n technology* ;
Intel lectua l  property*;Lega l  responslbi11ty*;Electron1 c equipment ;
Fai r  us e Copyrights;Informatio n transfer;Questionnaires ;
Reprography;Surveys;Technologica l  advancement;Videotap e recording s
Home Recording*;NTISHEWER I

PB91-177931/XA D
Strengthenin g Protectio n o f  **Intellectual* *  **Property* *  i n
Developin g Countries :  A  Surve y o f  th e Literature .
SIEBECK W.  E. ;  EVENSON R .  E. ;  LESSER W. ;  PRIM O BRAGA C .  A .
Internationa l  Ban k fo r  Reconstructio n an d Development ,  Washington ,
DC.
06387700 0
Repor t
ENG
US
WORLD BANK/DP-112 ;  ISBN-Q-8213-1730- X
Worl d Ban k discussio n paper ;  Librar y o f  Congres s catalo g car d no .
90-23168 ;  Microfich e copie s only .  Pape r  cop y avai labl e fro m Worl d
Bank Publications ,  P.O .  Bo x 7247-8619 ,  Ph i lade lph ia ,  PA .
19170-8619 .  Phone :  (201 )  225-2165 ;  NP.  143 ;  DP.  1990 .
U9114
NTI S Prices :  MF A0 1
The repor t  examine s whethe r  developin g countrie s woul d benefi t
economicall y fro m strengthenin g thei r  protectio n o f
**1ntellectual* *  **property**.Th e author s revie w a  substantia l
body o f  economi c l i terature ,  theoretica l  an d empir ica l ,  coverin g
th e economic s o f  patent s an d othe r  instrument s o f  **1ntellectual* *
**property**.Pas t  researc h suggest s tha t  increase s 1 n
**intellectual* *  **property* *  protectio n generat e researc h an d
developmen t  (R&D )  activit y sufficien t  t o offse t  th e socia l  cos t  o f
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th e l i m i t e d monopol y grante d t o patentees ,  **copyr1ght* *  holders ,
and othe r  owner s o f  ** intel lectual* *  **property**.Fo r  developin g
countries ,  unfortunately ,  s im i l a r  researc h i s lacking.Th e pape r
propose s a  researc h agend a tha t  Include s a n assessmen t  o f
**1ntel lectual* *  **property* *  protectio n 1 n developin g countries ,
th e Incentiv e effect s o n loca l  R&D,  foreig n direc t  investmen t  an d
technolog y licensing ,  an d th e potentia l  benefi t  t o developin g
countrie s o f  'pett y patents '  an d plan t  breeders '  rights .

CODE CLASSIFICATIO N 8 8 00 ;  7 0 05 ;  9 2 04 ;  9 6 0 7
DESCRIPTEUR(S)

IDENTIFICATEUR(S )

4/4 0 -  (C )  C.NTI S
NUMERO SIGNALEMENT
TITR E ANGLAI S
CLASSIFICATIO N IN T
TYPE D E DOCUMENT
CODE LANGUE
CODE PAYS D'ORIGIN E
SOURCE

CODE JOURNAL NTI S
CODE TARI F NTI S
RESUME
CODE CLASSIFICATIO N
DESCRIPTEUR(S)

IDENTIFICATEUR(S )

5/4 0 -  (C )  C.NTI S
NUMERO SIGNALEMENT
TITR E ANGLAI S

AUTEUR(S)
AUTEUR COLLECTI F
CLASSIFICATIO N IN T
TYPE D E DOCUMENT
CODE LANGUE
CODE PAYS D'ORIGIN E
NUMERO D E RAPPORT
SOURCE
CODE JOURNAL NTI S
CODE TARI F NTI S
RESUME

Developin g countries*;Protection*;Researc h an d development;Patents ;
Copyr  i  gh t  s; L i  censes;C 1 a  1ms;Regu 1 a t  i  ons;Econom i  c  an a 1ys1s;Econom i  c
theory;Creativity;Inven t  1ons;Roya l  ties;Chemica l  Industry ;
Informatio n industry;Agr1culture;Plant s Botan y
Intel lectua l  property*;NTISTW B

PB91-960301/XA D
Czechoslova k **Copyright* *  La w (1990 )  (i n Czech) .
88888888 8
Repor t
CZE
US
Expor t  trad e information ;  Tex t  i n Czech ;  summar y 1 n English .  Thi s
document  wa s provide d t o NTI S b y Offic e o f  Genera l  Counsel ,
Washington ,  DC;  Pape r  cop y als o avai labl e o n Standin g Order ,
deposi t  accoun t  require d ($15 0 fo r  singl e categor y o r  $50 0 fo r  a l l
categories) ;  NP .  11 ;  DP .  1991 .
U9111
NTI S Prices :  P C A0 3
Off ic ia l  tex t  i n Czec h o f  **copyright* *  la w o f  1990 .
88 00 ;  9 2 0 4
Czechoslovakia*;Copyrigh t  law*;Intel lectua l  property*;La w
Jurisprudenc e
Easter n Europe*;NTISCOMITG;NTISLNCZ E

PB91-158279/XA D
Decision s o f  th e Unite d State s Court s Involvin g **Copyright** ,
1980.
LILLI S M.  A .
Librar y o f  Congress ,  Washington ,  DC.Copyrigh t  Office .
00097503 3
Repor t
ENG
US
BULL-4 4
NP.  1338 ;  DP.  1985 .
U9110
NTI S Prices :  P C A9 9
The b u l l e t i n o f  **copyright* *  decision s 1 s th e twenty-eight h i n a
serie s compile d b y th e **Copyright* *  Offic e fo r  off icia l  an d
pub l i c use ,  coverin g th e perio d 190 9 t o 1980.Volum e 4 4 contain s
substantial l y al l  Federa l  an d Stat e **copyright* *  cases ,  a s wel l
as case s involvin g relate d subject s i n th e f iel d o f
**intel lectual* *  **property** ,  reporte d durin g th e calenda r  yea r
1980.Mos t  o f  th e citation s ar e to .  th e Nationa l  Reporte r  System ,
issue d b y th e West  Publishin g Company ,  an d t o th e Unite d State s
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Patent s Quarterly ,  publishe d b y th e Burea u o f  Nationa l  Affairs ,
Inc. A supplementa l  11s t  o f  decisions ,  whic h d o no t  direct l y
involv e **copyr1ght** ,  bu t  whic h ma y b e o f  relate d Interest ,  ar e
include d i n th e appendi x o f  th e bu l le t  in.Certai n feature s o f  thes e
case s hav e bee n summarized.Citation s ar e give n t o reporte r  system s
i n whic h th e case s a s reporte d may b e found .

CODE CLASSIFICATIO N 8 8 00 ;  9 2 0 4
DESCRIPTEUR(S)  Copyrights*;Judicia l  decisions*;La w Jurisprudence;Court s o f  law ;

Cour t  case s
IDENTIFICATEUR(S )  NTISLCC O

6/4 0 -  (C )  C.NTI S
NUMERO SIGNALEMENT
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SOURCE
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CODE TARI F NTI S
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CODE CLASSIFICATIO N
DESCRIPTEUR(S)

IDENTIFICATEUR(S )

7/4 0 -  (C )  C.NTI S
NUMERO SIGNALEMENT
TITR E ANGLAI S

AUTEUR(S)
AUTEUR COLLECTI F
CLASSIFICATIO N IN T
TYPE D E DOCUMENT
CODE LANGUE

PB91-158261/XA D
Decision s o f  th e Unite d State s Court s Involvin g **Copyright** ,
1979.
LILLI S M.  A .
Librar y o f  Congress ,  Washington ,  DC.Copyrigh t  Office .
00097503 3
Repor t
ENG
US
BULL-4 3
NP.  1058 ;  DP.  1985 .
U9110
NTI S Prices :  P C A9 9
The b u l l e t i n o f  **copyright* *  decision s 1 s th e twenty-sevent h 1 n a
serie s compile d b y th e **Copyright* *  Offic e fo r  officia l  an d
pub l i c use.Volum e 4 3 contain s substantiall y  a l l  Federa l  an d Stat e
**copyright* *  cases ,  a s we l l  a s case s involvin g relate d subject s
i n th e f i e l d o f  **1ntellectual* *  **property** ,  reporte d durin g th e
calenda r  yea r  1979.Mos t  o f  th e citation s ar e t o th e Nationa l
Reporte r  System ,  issue d b y th e West  Publ ishin g Company ,  an d t o th e
Unite d State s Patent s Quarterly ,  publishe d b y th e Burea u o f
Nationa l  Affairs ,  Inc. A supplementa l  11s t  o f  decisions ,  whic h d o
not  direct l y involv e **copyright** ,  bu t  whic h ma y b e o f  relate d
interest ,  ar e include d i n th e appendi x o f  th e bu l le t in .Cer ta i n
feature s o f  thes e case s hav e bee n summarized.dtation s ar e give n
t o reporte r  system s i n whic h th e case s a s reporte d may b e found .
88 00 ;  9 2 0 4
Copyrights*;Judicia l  decisions*;La w Jur1sprudence;Court s o f  law ;
Cour t  case s
NTISLCCO

PB91-158253/XA D
Decision s o f  th e Unite d State s Court s Involvin g **Copyright* "
1978.
LILLI S M.  A .
Librar y o f  Congress ,  Washington ,  DC.Copyrigh t  Office .
00097503 3
Repor t
ENG

CODE PAYS D'ORIGIN E U S
NUMERO D E RAPPORT BULL-4 2
SOURCE NP.  1021 ;  DP.  1982 .
CODE JOURNAL NTI S U911 0
CODE TARI F NTI S NTI S Prices :  P C A9 9
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RESUME Th e b u l l e t i n o f  **copyright* *  decision s 1 s th e twenty-sixt h i n a
serie s compile d b y th e **Copyright* *  Offic e fo r  off icia l  an d
publ i c use ,  coverin g th e perio d 190 9 t o 1978.Volum e 4 2 contain s
substantial l y al l  Federa l  an d Stat e **copyright* *  cases ,  a s we l l
as case s Involvin g rrlate d subject s i n th e f i e l d o f
**inte l  lectual* *  **property** ,  reporte d durin g th e calenda r  yea r
1978.Mos t  o f  th e citation s ar e t o th e Nationa l  Reporte r  System ,
issue d b y th e West  Publ ishin g Company ,  an d t o th e Unite d State s
Patent s Quarterly ,  publishe d b y th e Burea u o f  Nationa l  Affairs ,
Inc. A supplementa l  l i s t  o f  decisions ,  whic h d o no t  direct l y
involv e **copyright** ,  bu t  whic h ma y b e o f  relate d interest ,  ar e
include d i n th e appendi x o f  th e bu l l e t  in.Certai n feature s o f  thes e
case s hav e bee n summarized.Citation s ar e give n t o reporte r  system s
i n whic h th e case s a s reporte d may b e found .

CODE CLASSIFICATIO N 8 8 00 ;  9 2 0 4
DESCRIPTEUR(S)  Copyrights*;Judicia l  decis1ons*;La w Jurisprudence;Court s o f  law ;

Cour t  case s
IDENTIFICATEUR(S )  NTISLCC O

8/4 0 -  (C )  C.NTI S
NUMERO SIGNALEMENT
TITR E ANGLAI S

AUTEUR(S)
AUTEUR COLLECTI F
CLASSIFICATIO N IN T
TYPE D E DOCUMENT
CODE LANGUE
CODE PAYS D'ORIGIN E
NUMERO D E RAPPORT
SOURCE
CODE JOURNAL NTI S
CODE TARI F NTI S
RESUME

CODE CLASSIFICATIO N
DESCRIPTEUR(S)

IDENTIFICATEUR(S )

9/4 0 -  (C )  C.NTI S
NUMERO SIGNALEMENT
TITR E ANGLAI S

AUTEUR(S)

PB91-158246/XA D
Decision s o f  th e Unite d State s Court s Involvin g **Copyright** ,
1977.  .
LILLI S M.  A .
Librar y o f  Congress ,  Washington ,  DC.Copyrigh t  Office .
00097503 3
Repor t
ENG
US
BULL-4 1
NP.  1372 ;  DP.  1982 .
U9110
NTI S Prices :  P C A9 9
The b u l l e t i n o f  **copyright* *  decision s i s th e twenty-sixt h i n a
serie s compile d b y th e **Copyright* *  Offic e fo r  officia l  an d
publ i c use ,  coverin g th e perio d 190 9 t o 1978.Volum e 4 2 contain s
substantiall y  a l l  Federa l  an d Stat e **copyright* *  cases ,  a s w e l l
as case s involvin g relate d subject s 1 n th e f i e l d o f
**1ntellectual* *  **property** ,  reporte d durin g th e calenda r  yea r
1978.Mos t  o f  th e citation s ar e t o th e Nationa l  Reporte r  System ,
issue d b y th e West  Publ ishin g Company ,  an d t o th e Unite d State s
Patent s Quarterly ,  publishe d b y th e Burea u o f  Nationa l  Affairs ,
Inc. A supplementa l  l i s t  o f  decisions ,  whic h d o no t  direct l y
involv e **copyright** ,  bu t  whic h ma y b e o f  relate d interest ,  ar e
include d 1 n th e appendi x o f  th e bul let in.Certa i n feature s o f  thes e
case s hav e bee n summarized.Citation s ar e give n t o reporte r  system s
i n whic h th e case s a s reporte d may b e found .
88 00 ;  9 2 0 4
Copyrights*;Judicia l  decisions*;La w Jurisprudence;Court s o f  law ;
Cour t  case s
NTISLCCO

PB91-158238/XA D
Decision s o f  th e Unite d State s Court s Involvin g **Copyright** ,
1975-1976 .
DAVIS W.  S .
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SOURCE
CODE JOURNAL NTI S
CODE TARI F NTI S
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CODE CLASSIFICATIO N
DESCRIPTEUR(S)

IDENTIFICATEUR(S )

10/4 0 -  (C )  C.NTI S
NUMERO SIGNALEMENT
TITR E ANGLAI S

AUTEUR(S)
AUTEUR COLLECTI F
CLASSIFICATIO N IN T
TYPE D E DOCUMENT
CODE LANGUE
CODE PAYS D'ORIGIN E
NUMERO D E RAPPORT
SOURCE
CODE JOURNAL NTI S
CODE TARI F NTI S
RESUME

Librar y o f  Congress ,  Washington ,  DC.Copyrigh t  Office .
00097503 3
Repor t
ENG
US
BULL-4 0
NP.  1552 ;  DP.  1978 .
U9110
NTI S Prices :  P C A9 9
The b u l l e t i n o f  **copyright* *  decision s i s th e twenty-fourt h i n a
serie s compile d b y th e **Copyright* *  Offic e fo r  off icia l  an d
publ i c use.Substantiall y al l  **copyr1ght* *  cases ,  a s we l l  a s thos e
dealin g w i t h relate d subject s i n th e f ie l d o f  **1ntel lectual* *
**property** ,  whic h hav e bee n decide d durin g th e year s 197 5 an d
1976 i n th e federa l  an d stat e court s hav e bee n included.Mos t  o f
th e citation s ar e t o th e Nationa l  Reporte r  System ,  issue d b y th e
West  Publ ish in g Company an d t o th e Unite d State s Patent s
Quarterly ,  publishe d b y th e Burea u o f  Nationa l  Affairs. A
supplementa l  l i s t  o f  cases ,  whic h d o no t  di rect l y involv e
**copyright** ,  bu t  ma y b e o f  relate d interest ,  hav e bee n include d
i n th e appendi x o f  th e bul le t  in.Thes e case s wer e als o decide d
durin g 1975-76.Certai n feature s o f  th e case s hav e bee n
summarized.Citation s t o reporte r  system s wher e th e opinion s ma y b e
foun d printe d i n thei r  entiret y ar e Included .
88 00 ;  9 2 0 4
Copyrights*;Judicia l  decisions*;La w Jurisprudence;Court s o f  law ;
Cour t  case s
NTISLCCO

PB91-158220/XA D
Decision s o f  th e Unite d State s Court s Involvin g **Copyr1ght** ,
1973-1974 .
RUDD B .  W.
Librar y o f  Congress ,  Washington ,  DC.Copyrigh t  Office .
00097503 3
Repor t
ENG
US
BULL-3 9
NP.  1 1 4 1 ;  DP .  1976 .
U9110
NTI S Prices :  P C A9 9
The b u l l e t i n o f  **copyr1ght* *  case s i s th e twenty-thir d m a
serie s compile d b y th e **Copyright* *  Offic e fo r  officia l  an d
publ i c use.I t  contain s substantiall y al l  Federa l  an d Stat e
**copyrlght* *  cases ,  a s wel l  a s case s involvin g relate d subject s
i n th e f ie l d o f  **1nte1lectual* *  **property** ,  reporte d durin g th e
year s 197 3 an d 1974.Mos t  o f  th e citation s ar e t o th e Nationa l
Reporte r  Syste m an d th e Unite d State s Patent s Quarterly ,  issue d b y
th e West  Publ ishin g Company an d th e Burea u o f  Nationa l  Affairs ,
respectively. A supplementa l  11s t  o f  relate d cases ,  whic h d o no t
direct l y Involv e **copyr1ght** ,  als o reporte d durin g 197 3 an d
1974,  i s Include d i n th e appendi x t o th e bu l le t  in.Certai n feature s
of  eac h o f  thes e case s hav e bee n summarized.Th e 11s t  contain s
citation s t o reporte r  system s i n whic h th e f u l l  tex t  o f  th e case s
can b e found .
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CODE CLASSIFICATIO N 8 8 00 ;  9 2 0 4
DESCRIPTEUR(S)  Copyrights*;Judicia l  decisions*;La w Jur1sprudence;Court s o f  law ;

Cour t  case s
IDENTIFICATEUR(S )  NTISLCC O

11/4 0 -  (C )  C.NTI S
NUMERO SIGNALEMENT
TITR E ANGLAI S

AUTEUR(S)
AUTEUR COLLECTI F
CLASSIFICATIO N IN T
TYPE D E DOCUMENT
CODE LANGUE
CODE PAYS D'ORIGIN E
NUMERO D E RAPPORT
SOURCE
CODE JOURNAL NTI S
CODE TARI F NTI S
RESUME

CODE CLASSIFICATIO N
DESCRIPTEUR(S)

IDENTIFICATEUR(S )

12/4 0 -  (C )  C.NTI S
NUMERO SIGNALEMENT
TITR E ANGLAI S

AUTEUR(S)
AUTEUR COLLECTI F
CLASSIFICATIO N IN T
TYPE D E DOCUMENT
CODE LANGUE
CODE PAYS D'ORIGIN E
NUMERO D E RAPPORT
SOURCE
CODE JOURNAL NTI S
CODE TARI F NTI S
RESUME

PB91-158212/XA D
Decision s o f  th e Unite d State s Court s Involvin g **Copyright** ,
1971-1972 .
RUDD B .  W.
Librar y o f  Congress ,  Washington ,  DC.Copyrigh t  Office .
00097503 3
Repor t
ENG
US
BULL-3 8
NP.  986 ;  DP.  1974 .
U9110
NTI S Prices :  P C A9 9
The b u l l e t i n o f  **copyright* *  case s i s th e twenty-secon d 1 n a
serie s compile d b y th e **Copyright* *  Offic e fo r  officia l  an d
pub l i c use.I t  contain s substantial l y al l  Federa l  an d Stat e
**copyright* *  cases ,  a s w e l l  a s case s involvin g relate d subject s
i n th e f ie l d o f  **1ntellectual* *  **property** ,  reporte d durin g th e
year s 197 1 an d 1972.Mos t  o f  th e citation s ar e t o th e Nationa l
Reporte r  Syste m an d th e Unite d State s Patent s Quarterly ,  issue d b y
th e West  Publ ishin g Company an d th e Burea u o f  Nationa l  Affairs ,
respectively. A supplementa l  l i s t  o f  relate d cases ,  whic h d o no t
direct l y Involv e **copyr1ght** ,  als o reporte d durin g 197 1 an d
1972 ,  i s include d 1 n th e appendi x t o th e bu l le t  in.Certai n feature s
of  eac h o f  thes e case s hav e bee n summarized.Th e l i s t  contain s
citation s t o reporte r  system s i n whic h th e f u l l  case s ca n b e found .
88 00 ;  9 2 0 4
Copyrights*;Judicia l  decisions*;La w Jur1sprudence;Court s o f  law ;
Cour t  case s
NTISLCCO

PB91-158204/XA D
Decision s o f  th e Unite d State s Court s Involvin g **Copyright** ,
1969-1970 .
RUDD B .  W.
Librar y o f  Congress ,  Washington ,  DC.Copyrigh t  Office .
00097503 3
Repor t
ENG
US
BULL-3 7
NP.  690 ;  DP.  1972 .
U9110
NTI S Prices :  P C A9 9
The b u l l e t i n o f  **copyright* *  case s i s th e twenty-firs t  i n a
serie s compile d b y th e **Copyright* *  Offic e fo r  officia l  an d
publ i c use.I t  contain s substantial l y al l  Federa l  an d Stat e
**copyr1ght* *  cases ,  a s wel l  a s case s Involvin g relate d subject s
i n th e f ie l d o f  ** lntel lectual* *  **property** ,  reporte d durin g th e
year s 196 9 an d 1970.Mos t  o f  th e citation s ar e t o th e Nationa l
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Reporte r  Syste m an d th e Unite d State s Patent s Quarterly ,  issue d b y
th e West  Publ ish in g Company an d th e Burea u o f  Nationa l  Affairs ,
respect1vely. A supplementa l  11s t  o f  relate d cases ,  whic h d o no t
directl y involv e **copyright** ,  als o reporte d durin g 196 9 an d
1970,  i s include d i n th e appendi x t o th e bu l le t  in.Certai n feature s
of  eac h o f  thes e case s hav e bee n summarized.Th e l i s t  contain s
citation s t o reporte r  system s i n whic h th e f u l l  case s ca n b e found .

CODE CLASSIFICATIO N 8 8 00 ;  9 2 0 4
DESCRIPTEUR(S)  Copyrights*;Judicia l  decisions*;La w Jurisprudence;Court s o f  law ;

Cour t  case s
IDENTIFICATEUR(S )  NTISLCC O

13/4 0 -  (C )  C.NTI S
NUMERO SIGNALEMENT
TITR E ANGLAI S
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CODE LANGUE
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NUMERO SIGNALEMENT
TITR E ANGLAI S

AUTEUR(S)
AUTEUR COLLECTI F
CLASSIFICATIO N IN T
TYPE D E DOCUMENT

PB91-158196/XA D
Decision s o f  th e Unite d State s Court s Involvin g **Copyright** ,
1967-1968 .
RUDD B .  W.
Librar y o f  Congress ,  Washington ,  DC.Copyrigh t  Office .
00097503 3
Repor t
ENG
US
BULL-3 6
Portion s o f  thi s documen t  ar e i l l e g i b l e i n microfich e products ;
NP.  904 ;  DP.  1970 .
U9110
NTI S Prices :  P C A9 9
The b u l l e t i n o f  **copyright* *  case s 1 s th e twentiet h i n a  serie s
compile d b y th e **Copyrlght* *  Offic e fo r  officia l  an d publ i c
use.I t  contain s substant ial l y al l  Federa l  an d Stat e **copyr1ght* *
cases ,  a s we l l  a s case s Involvin g relate d subject s i n th e f ie l d o f
**1ntel lectual* *  **property** ,  reporte d durin g th e year s 196 7 an d
1968.A n unreporte d decisio n b y th e lat e Judg e Learne d Han d 1 n th e
cas e o f  Myer s v.Mal l  an d Expres s Co. ,  althoug h decide d 1 n 1919 ,  i s
include d i n th e volum e becaus e i t  contain s a n I l l um ina t in g rul e a s
t o th e treatmen t  o f  historica l  work s unde r  th e Ac t  o f  1909.Mos t  o f
th e citation s ar e t o th e Nationa l  Reporte r  Syste m an d th e Unite d
State s Patent s Quarterly ,  Issue d b y th e West  Publ ishin g Company
and th e Burea u o f  Nationa l  Affairs ,  respectively. A supplementa l
11s t  o f  relate d cases ,  whic h d o no t  di rect l y involv e
**copyright** ,  als o reporte d durin g 196 7 an d 1968 ,  i s include d f n
th e appendi x t o th e bu l le t  in.Certai n feature s o f  eac h o f  thes e
case s hav e bee n summarized.Th e l i s t  contain s citation s t o reporte r
system s i n whic h th e fu l l  case s ca n b e found .
88 00 ;  9 2 0 4
Copyrights*;Judicia l  decisions*;La w Jurisprudence;Court s o f  law ;
Cour t  case s
NTISLCCO

PB91-158188/XA D
Decision s o f  th e Unite d State s Court s Involvin g **Copyright** ,
1965-1966 .
RUDD B .  W.
Librar y o f  Congress ,  Washington, .  DC.Copyrigh t  Office .
00097503 3
Repor t
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15/4 0 -  (C )  C.NTI S
NUMERO SIGNALEMENT
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CODE LANGUE
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NUMERO D E RAPPORT
SOURCE

CODE JOURNAL NTI S
CODE TARI F NTI S
RESUME

ENG
US
BULL-3 5
Portion s o f  thi s documen t  ar e i l l e g i b l e i n microfich e products ;
NP.  962 ;  DP.  1967 .
U9110
NTI S Prices :  P C A9 9
The b u l l e t i n o f  **copyright* *  case s 1 s th e nineteent h i n a  serie s
compile d b y th e **Copyright* *  Offic e fo r  officia l  an d pub l i c
use.I t  contain s substantial l y al l  Federa l  an d Stat e **copyright* *
cases ,  a s w e l l  a s case s involvin g relate d subject s i n th e f ie l d o f
**intellectual* *  **property** ,  reporte d durin g th e year s 196 5 an d
1966.Mos t  o f  th e citation s ar e t o th e Nationa l  Reporte r  Syste m an d
th e Unite d State s Patent s Quarterly ,  issue d b y th e West  Publ ishin g
Company an d th e Burea u o f  Nationa l  Affairs ,  respectively. A
supplementa l  l i s t  o f  relate d cases ,  whic h d o no t  d i rect l y involv e
**copyr1ght** ,  als o reporte d durin g 196 5 an d 1966 ,  i s include d i n
th e appendi x t o th e bu l le t  in.Certai n feature s o f  eac h o f  thes e
case s hav e bee n summarized.Th e l i s t  contain s citation s t o reporte r
system s i n whic h th e f u l l  case s ca n b e found .
88 00 ;  9 2 0 4
Copyrights*;Judicia l  decisions*;La w Jurisprudence;Court s o f  law ;
Cour t  case s
NTISLCCO

CODE CLASSIFICATIO N
DESCRIPTEUR(S)

IDENTIFICATEUR(S )

PB91-158170/XA D
Decision s o f  th e Unite d State s Court s Involvin g **Copyright** ,
1963-1964 .
RUDD B .  W.
Librar y o f  Congress ,  Washington ,  DC.Copyrigh t  Office .
00097503 3
Repor t
ENG
US
BULL-3 4
Portion s o f  thi s documen t  ar e i l l e g i b l e 1 n microfich e products ;
NP.  628 ;  DP.  1965 .
U9110
NTI S Prices :  P C A9 9
The b u l l e t i n o f  **copyright* *  case s 1 s th e eighteent h i n a  serie s
compile d b y th e **Copyright* *  Offic e fo r  officia l  an d pub l i c
use.I t  contain s substantiall y al l  Federa l  an d Stat e **copyr1ght* *
cases ,  a s wel l  a s case s involvin g relate d subject s i n th e f ie l d o f
**intellectual* *  **property** ,  reporte d durin g th e year s 196 3 an d
1964.Mos t  o f  th e citation s ar e t o th e Nationa l  Reporte r  Syste m an d
th e Unite d State s Patent s Quarterly ,  issue d b y th e West  Publ ish in g
Company an d th e Burea u o f  Nationa l  Affairs ,  respectively. A
supplementa l  l i s t  o f  relate d cases ,  whic h d o no t  directl y involv e
**copyright** ,  als o reporte d durin g 196 3 an d 1964 ,  1 s include d 1 n
th e appendi x t o th e bu l le t  in.Certai n feature s o f  eac h o f  thes e
case s hav e bee n summarized.Th e 11s t  contain s citation s t o reporte r
system s i n whic h th e fu l l  case s ca n b e found .
88 00 ;  9 2 0 4
Copyr1ghts*;Jud1cia l  decisions*;La w Jurisprudence;Court s o f  law ;
Cour t  case s
NTISLCCO
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PB91-158162/XA D
Decision s o f  th e Unite d State s Court s Involvin g **Copyright** ,
1961-1962 .
RUDD B .  W.
Librar y o f  Congress ,  Washington ,  DC.Copyrigh t  Office .
00097503 3
Repor t
ENG
US
BULL-3 3
Portion s o f  thi s documen t  ar e i l l e g i b l e 1 n microfich e products ;
NP.  727 ;  DP.  1963 .
U9110
NTI S Prices :  P C A9 9
The b u l l e t i n o f  **copyright* *  case s i s th e seventeent h 1 n a  serie s
compile d b y th e **Copyright* *  Offic e fo r  officia l  an d publ i c
use.I t  contain s substantial l y al l  Federa l  an d Stat e **copyright* *
cases ,  a s we l l  a s case s involvin g relate d subject s i n th e f ie l d o f
**lnte l  lectua l  * *  **property** ,  reporte d durin g th e year s 196 1 an d
1962.Mos t  o f  th e citation s ar e t o th e Nationa l  Reporte r  Syste m an d
th e Unite d State s Patent s Quarterly ,  issue d b y th e West  Publ ishin g
Company an d th e Burea u o f  Nationa l  Affairs ,  respectively. A
supplementa l  l is t  o f  relate d cases ,  whic h d o no t  directl y involv e
**copyr1ght** ,  als o reporte d durin g 196 1 an d 1962 ,  1 s include d i n
th e appendi x t o th e bu l le t  in.Certai n feature s o f  eac h o f  thes e
case s hav e bee n summarized.Th e l i s t  contain s citation s t o reporte r
system s 1 n whic h th e fu l l  case s ca n b e found .
88 00 ;  9 2 0 4
Copyrights*;Judicia l  dec1sions*;La w Jurisprudence;Court s o f  law ;
Cour t  case s
NTISLCCO

PB91-158154/XA D
Decision s o f  th e Unite d State s Court s Involvin g **Copyr1ght** ,
1959-1960 .
RUDD B .  W.
Librar y o f  Congress ,  Washington ,  DC.Copyrigh t  Office .
00097503 3
Repor t
ENG
US
BULL-3 2
NP.  755 ;  DP.  1972 .
U9110
NTI S Prices :  P C A9 9
The bu l l e t i n o f  **copyr1ght* *  case s 1 s th e sixteent h i n a  serie s
compile d b y th e **Copyr1ght* *  Offic e fo r  officia l  an d publ i c
use.I t  contain s substantiall y al l  Federa l  an d Stat e **copyr1ght* *
cases ,  a s wel l  a s case s involvin g relate d subject s 1 n th e f ie l d o f
"""Intellectual* *  **property** ,  reporte d durin g th e year s 195 9 an d
1960.Mos t  o f  th e citation s ar e t o th e Nationa l  Reporte r  Syste m an d
th e Unite d State s Patent s Quarterly ,  Issue d b y th e West  Publishin g
Company an d th e Burea u o f  Nationa l  Affairs ,  respectively. A
supplementa l  11s t  o f  relate d cases ,  whic h d o no t  directl y involv e
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**copyright** ,  als o reporte d durin g 195 9 an d 1960 ,  i s Include d I n
th e appendi x t o th e b u l l e t  in.Certai n feature s o f  eac h o f  thes e
case s hav e bee n summarized.Th e 11s t  contain s citation s t o reporte r
system s 1 n whic h th e f u l l  case s ca n b e found.Th e b u l l e t i n include s
a cumulativ e tabl e o f  case s coverin g th e perio d fro m 195 5 throug h
1960.

CODE CLASSIFICATIO N 8 8 00 ;  9 2 0 4
DESCRIPTEUR(S)  Copyrights*;Judicia l  decisions*;La w Jurisprudence;Court s o f  law ;

Cour t  case s
IDENTIFICATEUR(S )  NTISLCC O
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ED-320 59 3
Curbin g Internationa l  Pirac y o f  **Intel lectual* *
**Property**.Polic y Option s fo r  a  Majo r  Exportin g Country .
HOFFMAN G .  M. ;  MARCOU G .  T .
Northwester n Univ. ,  Washington ,  DC.Annenber g Washingto n Progra m i n
Communicatio n Polic y Studies .
09851000 1
Repor t
ENG
US
Internationa l  Pirac y Projec t  o f  th e Annenber g Washingto n Program ;
Ava i lab l e fro m ERI C Documen t  Reproductio n Servic e (Compute r
Microf i l m Internationa l  Corporation) ,  390 0 Wheele r  Ave. ,
Alexandria ,  V A 22304-5110 ;  NP.  40 ;  DP.  1989 .
D9102
NTI S Prices :  No t  avai labl e NTI S
Thi s repor t  o f  th e Internationa l  Pirac y Projec t  addresse s thre e
majo r  topics :  (1 )  Th e Cost s an d Complication s o f  P1racy;(2 )  Right s
Enforcemen t  Today;an d (3 )  Polic y Option s fo r  Curbin g Piracy.Th e
firs t  sectio n discusse s pirac y o f  copyrights ,  patents ,  an d othe r
**1ntellectual* *  **property** ,  includin g economi c losse s an d
damage t o th e finance s an d reputatio n i n th e communication s an d
informatio n industries ,  an d give s severa l  example s o f  case s wher e
**copyright* *  enforcemen t  1 s extremel y di f f icul t . Internat iona l
system s o f  protectio n ar e describe d i n th e secon d section ,
includin g recen t  U.S.antipirac y law s an d private-secto r
In i t ia t i ves . A doze n polic y option s fo r  th e publ i c an d privat e
sector s t o conside r  ar e presente d i n th e th i r d sectio n fo r  th e
Executiv e Branch ,  Congress ,  Internationa l  organizations ,  an d th e
privat e sector.Ac t  Ion s suggeste d includ e th e following :  (1 )
demonstrat e ho w **1ntel lectual* *  **property* *  protectio n benefit s
developin g nations;(2 )  monito r  th e effectivenes s o f  U.S.Trad e
Representativ e actions;(3 )  strengthe n enforcemen t  o f
**1ntel lectual* *  **property* *  rights;(4 )  establis h a  presidentia l
commissio n t o analyz e U.S.polic y an d establis h mechanism s fo r
implementation;(5 )  hol d congressiona l  oversigh t  hear1ngs;(6 )
expan d cr imina l  penaltie s fo r  pirac y i n ne w medi a technologies;(7 )
Increas e effort s o f  globa l  organization s an d establis h worldwid e
minimu m standards;(8 )  standardiz e requirement s an d sanction s fo r
enforcemen t  overseas;(9 )  expan d privat e internationa l
organizations '  init iatives;(10 )  involv e loca l  creativ e industrie s
abroad;(11 )  se t  price s a t  level s affordabl e fo r  foreig n
consumers;an d (12 )  establis h educationa l  programs.A n executiv e
summary an d commentarie s b y th e pane l  ar e als o provided.Relevan t
material s fro m th e Busines s Softwar e Association ,  th e
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Internationa l  **Intellectual* *  **Property* *  A l l i ance ,  an d th e
Motio n Pictur e Associatio n o f  Americ a ar e appended.(MES) .
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technology;Foreig n countrie s
IDENTIFICATEUR(S )  P1racy*;NTISHEWER I

19/4 0 -  (C )  C.NTI S
NUMERO SIGNALEMENT
TITR E ANGLAI S

AUTEUR(S)
CLASSIFICATIO N IN T
TYPE D E DOCUMENT
CODE LANGUE
CODE PAYS D'ORIGIN E
SOURCE

CODE JOURNAL NTI S
CODE TARI F NTI S
RESUME

CODE CLASSIFICATIO N
DESCRIPTEUR(S)

IDENTIFICATEUR(S )

20/4 0 -  (C )  C.NTI S
NUMERO SIGNALEMENT
TITR E ANGLAI S

AUTEUR COLLECTI F
CLASSIFICATIO N IN T

ED-31 8 41 5
Polic y Issue s 1 n Compute r  Networks :  Multi-Acces s Informatio n
Systems .
LYONS P .  A .
88888888 8
Report
ENG
US
Ava i l ab l e fro m ERI C Documen t  Reproductio n Servic e (Compute r
Microf i l m Internationa l  Corporation) ,  390 0 Wheele r  Ave. ,
Alexandria ,  V A 22304-5110 ;  NP.  24 ;  DP.  Oc t  89 .
D9101
NTI S Prices :  No t  avai labl e NTI S
As compute r  database s becom e mor e pub l i c l y accessibl e throug h
pub l i c networks ,  ther e 1 s a  growin g nee d t o provid e effectiv e
protectio n fo r  proprietar y Informat1on.Withou t  adequat e assurance s
tha t  thei r  work s w i l l  b e protected ,  author s an d othe r
**copyr1ght* *  owner s ma y b e reluctan t  t o a l lo w th e f u l l  tex t  o f
thei r  work s t o b e accesse d throug h compute r  networks.Ther e may
als o b e a  hesitanc y o n th e par t  o f  users ,  suc h a s l ibrar ians ,  t o
avai l  themselve s o f  th e materia l  tha t  ma y b e accessibl e onl ine ,
wher e th e term s an d condition s o f  access ,  i f  any ,  ar e unclear ,  o r
wher e th e cost s ar e prohibit ive.Th e developmen t  o f  transactiona l
framework s fo r  th e collectio n an d d is t r ibut io n o f  royaltie s i n
connectio n w i t h compute r  networks ,  inc ludin g possibl e mechanism s
fo r  obtainin g require d permission s onl ine ,  i s b y fa r  th e mos t
importan t  undertakin g i n thi s context.However ,  ther e ar e severa l
relate d measure s tha t  als o requir e c lar i f icat io n i n orde r  tha t
compute r  network s ma y achiev e thei r  promis e o f  wide-sprea d acces s
t o informatio n i n electroni c form.Th e pape r  discusse s fiv e issue s
tha t  requir e furthe r  consideration :  (1 )  ownershi p o f  r ight s i n
pre-existin g works;(2 )  copyrightabi1it y o f  databases;(3 )  th e
Electroni c Communication s Privac y Act;(4 )  identif icatio n an d
**1ntel lectual* *  **property**;an d (5 )  d ig i t a l  1Ibraries.(GL) .
88 00 ;  4 5 0 3
Compute r  networks*;Copyrights*;Databases*;Informatio n systems* ;
Intel lectua l  property*;0wnership*;0nlin e systems;Pr1vacy ;
Telecommunica t  ion s
Dig i ta l  L1brar1es ; NTISHEWERI

ED-31 8 38 9
Sate l l i t e Home Viewe r  **Copyright* *  Act.Hearing s o n H.R.284 8
befor e th e Subcommitte e o n Courts ,  C i v i l  Liberties ,  an d th e
Administrat io n o f  Justic e o f  th e Committe e o n th e Judiciary ,  Hous e
of  Representatives ,  On e Hundredt h Congres s (Novembe r  19 ,  198 7 an d
Januar y 27 ,  1988) .
Committe e o n th e Judiciar y (U.S.House) .
05993900 0
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Repor t
ENG
US
Seria l  No .  89 .  Portion s contai n marg ina l l y legibl e type ;  Avai lab l e
fro m ERI C Documen t  Reproductio n Servic e (Compute r  Microf i l m
Internationa l  Corporation) ,  390 0 Wheele r  Ave. ,  Alexandria ,  V A
22304-5110 ;  NP.  751 ;  DP.  1989 .
09101
NTI S Prices :  No t  avai labl e NTI S
Thes e hearing s o n th e Sa te l l i t e Home Viewe r  **Copyright* *  Ac t
(H.R.2848 )  include :  (1 )  th e tex t  o f  th e b1 l l ; ( 2 )  prepare d
statement s b y exper t  witnesse s (Includin g executive s o f  sa te l l i t e
companies ,  th e Motio n Pictur e Associatio n o f  America ,  an d cabl e
televisio n associations);(3 )  transcript s o f  witnes s
testimonies;an d (4 )  addit iona l  statement s (consistin g mostl y o f
letter s fro m telecommunication s executive s t o Congressma n Rober t
W.Kastenmeier).Appende d ar e legis lat iv e material s (Part s 1  an d 2
of  Hous e o f  Representative s Repor t  Number  100-887 ,  o n th e
Sate l l i t e Home Viewe r  **Copyright* *  Act) ,  additiona l  material s
provide d b y witnesses ,  an d miscellaneou s correspondence.(GL) .
45 01 ;  4 5 0 3
Cabl e television*;Communication s satel1ites*;Copyrights* ;
Intel lectua l  property*;Lega l  responslbi1ity*;Pol1c y forma t  ion* ;
Federa l  leg1sla t  1  on;Hea r  1ngs;Te1ecommun 1 ca t  1on s
Congres s 101st;NTISHEWER I

PB90-220005/XA D
Compute r  Softwar e an d **Intellectual* *  **Property**.Backgroun d
Paper .
Offic e o f  Technolog y Assessment ,  Washington ,  DC.
05857400 0
Repor t
ENG
US
OTA-BP-CIT-6 1
Als o avai lab l e fro m Supt .  o f  Docs ;  NP .  41 ;  DP .  Mar  90 .
U9016
NTI S Prices :  P C A03/M F A0 1
The backgroun d pape r  review s **copyright** ,  patent ,  an d trad e
secre t  protec t  ions;discusse s curren t  Issue s regardin g lega l
protectio n fo r  compute r  software;an d identif ie s som e o f  th e
normativ e an d positiv e question s tha t  Congres s shoul d conside r  i n
Us continuin g oversigh t  o f  computers ,  software ,  an d
**intel lectual* *  **property** .
62 02 ;  8 8 00 ;  9 2 0 4
Protec t  ion*;Copyrights;Patents;Legislation;La w Jurisprudence ;
Technolog y assessmen t
Compute r  software*;Lega l  aspects;NTISCONOT A

ED-31 3 02 7
Lega l  Guid e fo r  th e Softwar e Developer .
Minnesot a Smal l  Busines s Assistanc e Office ,  St.Paul .
Nort h Carolin a Univ. ,  Chape l  H i l l - .  Commissio n o n Highe r  Educatio n
Fac i l i t i es .
09673400 0
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Repor t
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US
A collaborativ e effor t  o f  th e Minnesot a Smal l  Busines s Assistanc e
Offic e an d Merchant ,  Gould ,  Smith ,  Ede l1 ,  Welte r  &  Schmidt ,  P.A ;
Ava i lab l e fro m ERI C Documen t  Reproductio n Servic e (Compute r
Microf i l m Internationa l  Corporation) ,  390 0 Wheele r  Ave. ,
Alexandria ,  V A 22304-5110 ;  NP.  57 ;  DP.  Se p 88 .
09014
NTI S Prices :  No t  avai labl e NTI S
Thi s bookle t  ha s bee n prepare d t o fami l iar iz e th e inventor ,
creator ,  o r  develope r  o f  a  ne w compute r  softwar e produc t  o r
softwar e inventio n w i t h th e basi c lega l  issue s Involve d 1 n
developing ,  protecting ,  an d d is t r ibu t in g th e softwar e i n th e
Unite d States.Basi c type s o f  softwar e protectio n an d relate d lega l
matter s ar e discusse d i n de ta i l ,  Includin g paten t  protection ,
**copyrlght* *  protection ,  trad e secre t  protection ,  protectiv e
legends ,  trademar k protection ,  acquisitio n o f  right s i n software ,
and d is t r ibut io n o f  software.A n exampl e i s provide d t o i l l us t ra t e
the  applicatio n of  thes e basi c type s of  protectio n and  relate d
lega l  matter s t o th e developmen t  o f  a  hypothetica l  spreadshee t
softwar e product.(GL) .
62 0 0
Compute r  software*;Copyr1ghts *  ;  Intellectua l  property*;Lega l
responsibl11ty*;Patents *
Softwar e Development*;NTISHEWER I

ED-31 1 93 4
Guid e t o **Intellectual* *  **Property* *  Protection ,  Thir d Edi t ion .
Minnesot a Smal l  Busines s Assistanc e Office ,  St.Paul .
Minnesot a Stat e Dept .  o f  Energ y an d Economi c Development ,  St .  Paul .
09673400 0
Repor t
ENG
US
Avai lab l e fro m ERI C Documen t  Reproductio n Servic e (Compute r
Microf i l m Internationa l  Corporation) ,  390 0 Wheele r  Ave. ,
Alexandria ,  V A 22304-5110 ;  NP.  42 ;  DP.  Au g 88 .
09011
NTI S Prices :  No t  avai labl e NTI S
Protectin g a n Ide a i s ofte n a  d i f f i cu l t  process.Som e idea s an d
invention s canno t  b e protected ,  w h i l e other s ar e e l i g i b l e fo r  onl y
narro w o r  part ia l  immunit y fro m potentia l  competitio n an d
Imitat ion.Obtainin g eve n m in ima l  protectio n ca n ofte n b e
expensive ,  t im e consuming ,  an d u l t ima te l y resul t  i n uncertai n o r
eve n negativ e benefit s t o th e inventor.Thi s repor t  wa s prepare d t o
famil iar iz e th e inventor ,  creator,  o r  develope r  o f  a  ne w ide a w i t h
th e basi c lega l  framewor k tha t  i s avai labl e t o protec t  th e Ide a
and th e product s tha t  resul t  fro m it.Mor e Importantly ,  i t  i s
designe d t o hel p th e invento r  decid e which ,  i f  any ,  typ e o f
protectio n 1 s avai labl e fo r  a  particula r  idea ,  an d whethe r  suc h
protectio n 1 s wort h obtaining.Eac h o f  th e fou r  type s o f
**1ntellectual* *  **property* *  protection—i.e. ,  patent ,
**copyright** ,  trademark ,  an d trad e secre t  — i s discusse d i n a
separat e section.Th e issue s addresse d includ e requirement s fo r
patentabi l i ty ,  component s o f  paten t  applications ,  informatio n
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abou t  examinatio n o f  th e paten t  b y paten t  officers ,  practica l
considerations ,  enforcemen t  o f  paten t  r ights ,  trademar k
infringement ,  an d fai r  use.Th e f ina l  sectio n provide s answer s t o
24 commonl y aske d question s abou t  **1ntellectual* *  **property* *
protection.(SO) .
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ED-308 85 6
Compute r  Software :  **Copyright* *  an d Licensin g Consideration s fo r
School s an d Libraries.ERI C Digest .
REED M.  H .
ERI C Clearinghous e o n Informatio n Resources ,  Syracuse ,  NY .
Offic e o f  Educationa l  Researc h an d Improvemen t  (ED) ,  Washington ,
DC.
06092000 0
Repor t
ENG
US
EDO-IR-89- 2
Avai lab l e fro m ERI C Documen t  Reproductio n Servic e (Compute r
Microfil m Internationa l  Corporation) ,  390 0 Wheele r  Ave. ,
Alexandria ,  V A 22304-5110 ;  NP.  4 ;  DP.  Ju l  89 .
D9005
NTI S Prices :  No t  avai labl e NTI S
RI8806200 8
Thi s diges t  note s tha t  th e term s an d condition s o f  compute r
softwar e packag e licens e agreement s contro l  th e us e o f  softwar e 1 n
school s an d l ibrar ies ,  an d examine s th e implication s o f  compute r
softwar e licens e agreement s fo r  classroo m us e an d fo r  l ibrar y
lendin g policles.Guideline s ar e provide d fo r  interpretin g th e
**Copyright* *  Act ,  an d insurin g th e fai r  us e o f  softwar e b y
l ibrar ies ,  classroo m teachers ,  an d students.(GL) .
88 0 0
Classrooms*;Compute r  software*;Copyr1ghts*;Lega l  problems*;Lega l
responsibl11ty*;L1brar1es*;Elementar y secondar y education ;
Guldel1nes;Hlghe r  education;Intellectua l  property;L1brarlans ;
Librar y services;Medi a specialist s
Copyrigh t  Ac t  1978*;ERI C D1gests;Fa1 r  Use;NTISHEWERI

ED-308 85 5
Videotapes :  **Copyr1ght* *  an d Licensin g Consideration s fo r  School s
and Libraries.ERI C Digest .
REED M.  H .
ERI C Clearinghous e o n Informatio n Resources ,  Syracuse ,  NY.
Offic e o f  Educationa l  Researc h an d Improvemen t  (ED) ,  Washington ,
DC.
06092000 0
Repor t
ENG
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Microf i l m Internationa l  Corporation) ,  390 0 Wheele r  Ave. ,
Alexandria ,  V A 22304-5110 ;  NP.  4 ;  DP.  Ju n 89 .
09005
NTI S Prices :  No t  avai labl e NTI S
RI8806200 8
Much o f  th e concer n amon g l ibrar ian s an d educator s a s t o th e
legal i t y o f  l ibrar y lendin g an d classroo m us e o f  copyrighte d
videotape s i s th e resul t  o f  'Hom e Us e Only '  labe l in g an d othe r
Informatio n supplie d b y th e Motio n Pictur e Associatio n o f  Americ a
and som e o f  U s members.Muc h o f  thi s labe l in g an d informatio n i s
misleadin g an d inapplicabl e t o l ib rar ie s an d schools.Thi s documen t
provide s guidel ine s fo r  Interpretin g th e **Copyright* *  Ac t  fo r  th e
classroo m an d l ibrar y us e o f  videotap e recordings.(GL) .
88 0 0
Classrooms*;Copyr1ghts*;Lega l  problems*;Lega l  responsibil i ty* ;
Librar1es*;V1deotap e recordings*;Elementar y secondar y education ;
Guldel1nes;Highe r  education;Intellectua l  property;Librarians ;
Librar y services;L1brar y technica l  processes;Medi a specialist s
Copyrigh t  Ac t  1978*;ERI C Digests;NTISHEWER I



B-3 8

1/3 8 -  (C )  C.INSPE C
NUMERO SIGNALEMENT C9105038 0
TITR E ANGLAI S Mora l  Issue s involve d 1 n protectin g softwar e a s intel lectua l

propert y
TITR E D U CONGRES DIAC-90.D1rection s an d Implication s o f  Advance d Computin g
LIE U D U CONGRES Boston ,  MA,  US A
DATE D U CONGRES 2 8 Jul y 199 0
AUTEUR(S)  DANDEKAR N .
ORGAN.  FINANCEMENT Comput.Professlonal s fo r  Socia l  Responsibi l i t y
TYPE D E DOCUMENT Conferenc e pape r
CODE TRAITEMENT Genera l
CODE LANGUE ENG
CODE PAYS D'ORIGIN E Z Z
EDITEUR Comput.Professional s fo r  Socia l  Responsibi11ty;Pal o A l to ,  CA ,  US A
SOURCE NP.  262 ;  PP .  219-35 ;  1 1 Ref. ;  DP .  199 0
RESUME Th e autho r  explore s th e questio n o f  whethe r  an d t o wha t  exten t

compute r  softwar e deserve s **copyright* *  protectio n 1 n a  worl d
wher e compute r  literac y i s becomin g a n importan t  elemen t  o f
employabl1 i ty ,  an d compute r  softwar e i s a  necessar y par t  o f
technolog y transfer s betwee n countrie s w i t h h igh l y develope d
economie s an d countrie s w i t h les s develope d economie s

CODE CLASSIFICATIO N Cp23 0
DESCRIPTEUR(S)  compute r  software;industria l  property;socia l  aspect s o f  automatio n
IDENTIFICATEUR(S )  mora l  issues;Intellectua l  property;compute r  software;copyr1gh t

protect1on;compute r  1iteracy;employab11ity;technolog y transfer s

2/3 8 -  (C )  C.INSPE C
NUMERO SIGNALEMENT C9105038 7
TITR E ANGLAI S Th e protectio n o f  hig h technolog y in te l lectua l  propert y
AUTEUR(S)  BROWN J .  E .
AFFILIATIO N Brow n &  Bain ,  Phoenix ,  AZ ,  US A
TYPE D E DOCUMENT Journa l  pape r
CODE TRAITEMENT Genera l
CODE LANGUE EN G
CODE PAYS D'ORIGIN E U S
TITR E D U PERIODIQUE Comput.La w Pract.(UK);Compute r  La w &  Practic e
SOURCE VOL.  7 ;  NO.  4 ;  PP .  193-7 ;  2 7 Ref. ;  DP.  March-Apri l  199 1
CODEN CLPRER
ISS N 0266-480 1
RESUME Intel lectua l  propert y toda y prominentl y include s no t  onl y th e

produc t  o f  th e tradit iona l  informationa l  an d entertainmen t
businesse s bu t  als o th e product s an d processe s o f  hig h technolog y
Industries.Fo r  suc h product s an d processe s 1 n thos e industries ,
th e protectio n o f  Intel lectua l  propert y agains t  th e appropriatio n
by competitor s o r  fre e disseminatio n i s crucia l  an d assume s a  hig h
priori ty.Th e autho r  consider s paten t  protectio n fo r  compute r
program s unde r  **copyr1ght* *  la w an d th e enforcemen t  o f  thes e
patents.H e discusse s th e Increasin g effort s o f  th e Worl d
Intel lectua l  Propert y Organizatio n an d othe r  organization s t o
harmoniz e th e Intel lectua l  propert y law s o f  th e member  nation s

CODE CLASSIFICATIO N C0230 B
DESCRIPTEUR(S)  industr ia l  property;leglslatio n
IDENTIFICATEUR(S )  in te l lec tua l  property;paten t  protec t  ion;compute r  programs ;

copyrigh t  la w

3/3 8 -  (C )  C.INSPE C
NUMERO SIGNALEMENT C9104911 4
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TITR E ANGLAI S **Copyright* *  o f  electroni c information :  issue s an d question s
AUTEUR(S)  DUGGAN M.  K .
AFFILIATIO N Sch.o f  L1b. & Inf.Studies ,  Californi a Univ. ,  Berkeley ,  CA ,  US A
TYPE D E DOCUMENT Journa l  pape r
CODE TRAITEMENT Practica l
CODE LANGUE ENG
CODE PAYS D'ORIGIN E U S
TITR E D U PERIODIQUE Onl in e (USA);Onl1n e
SOURCE VOL.  15 ;  NO.  3 ;  PP .  20-6 ;  2 0 Ref. ;  DP.  May 199 1
CODEN ONLID N
ISS N 0146-542 2
RESUME Afte r  ever y revisio n o f  th e **copyr1ght* *  ac t  i n th e US ,  1 t  ha s

been necessar y fo r  th e court s an d th e **copyr1ght* *  offic e t o
interpre t  th e la w i n th e l igh t  o f  technologica l
advances.Librarian s hav e learne d ho w t o respon d t o cod e
revisions.Bu t  w i t h th e presenc e o f  cop y machine s 1 n dormitorie s
and eve n homes ,  publisher s canno t  rel y o n l ibrar ie s an d cop y shop s
t o monito r  fai r  copying.The y mus t  appea l  t o th e user' s  scruple s
and awarenes s o f  th e 1  aw.Rea l  1st1 c lega l  rule s mus t  depen d upo n a
socia l  consensu s abou t  wha t  kin d o f  behavio r  i s acceptabl e an d
what  i s not.Tha t  consensu s i s s t i l l  bein g create d fo r  electroni c
publ ish lng. I t  i s th e l ibrar y use r  o f  today' s  ' l ibrar y withou t
wal ls '  wh o w i l l  respec t  o r  Infring e **copyright* *  o f  printe d o r
electroni c information.Th e fai r  us e pr inc ip l e mus t  b e extende d t o
electroni c information.Th e ver y notio n o f  **copyright** ,  o r
inte l lectua l  property ,  ma y b e to o restrictiv e fo r  th e developmen t
of  th e ne w law s tha t  w i l l  b y th e yea r  200 0 cove r  th e contro l  o f
and acces s t o informatio n

CODE CLASSIFICATIO N C7230 ;  C7210L ;  C0230 B
DESCRIPTEUR(S)  electroni c pub l ish ing; indust r ia l  property;leglslation;l ibrar y

automatio n
IDENTIFICATEUR(S )  copyrigh t  act;US;courts;copyr1gh t  of f  ice;law;technologica l

advances;cod e revisions;cop y shops;fa1 r  copying;lega l  rules;socia l
consensus;electroni c publ1sh1ng;1ibrar y user;electron1 c
1nformat1on;fai r  us e pr inc ip le ; In te l lec tua l  propert y

4/3 8 -  (C )  C.INSPE C
NUMERO SIGNALEMENT C9104424 8
TITR E ANGLAI S Computer s an d intel lectua l  propert y
AUTEUR(S)  BIGELO W R .
TYPE D E DOCUMENT Journa l  pape r
CODE TRAITEMENT Practica l
CODE LANGUE EN G
CODE PAY S D'ORIGIN E Z Z
TITR E D U PERIODIQU E Comput.La w (UK);Computer s an d La w
SOURCE VOL.  2 ;  NO.  2 ;  PP .  12-15 ;  0  Ref. ;  DP .  May 199 1
CODEN CLAWDY
ISS N 0140-324 9
RESUME I t  wa s qui t e a  yea r  1 n th e Unite d State s fo r  computer s an d

intel lectua l  propert y right s i n 1990.Mos t  o f  th e actio n wa s i n th e
**copyr1ght* *  area ,  bu t  othe r  field s hav e see n som e
developments.Thi s repor t  i s no t  al l  inclusive ,  jus t  a n observer' s
selectio n fro m man y developments.I n a  serie s o f  cases ,  th e court s
hel d tha t  th e severa l  State s o f  th e Unite d State s coul d no t  b e
hel d l i ab l e unde r  th e **Copyr1ght* *  Ac t  T i t l e 1 7 o f  th e Unite d
State s Cod e fo r  **copyright* *  infringements.Th e repor t  als o
discusse s th e bannin g o f  softwar e rental .  I t  look s a t  cas e studie s
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includin g th e Lotu s Cas e whic h concern s Lotu s Development' s 1-2- 3
spreadshee t  progra m and  the  Keeto n Tes t  to  solv e thi s
matter.**Copyright* *  1 n database s 1 s the n discussed ,  alon g w i t h
securit y interest s 1 n **copyright* *

CODE CLASSIFICATIO N C0230 B
DESCRIPTEUR(S)  industria l  property;leglslat1on;securit y o f  data;spreadshee t

program s
IDENTIFICATEUR(S )  inte l lectua l  property;copyright;Copyrigh t  Act;softwar e rental ;

Lotus; 1 2  3  spreadshee t  program;Keeto n Tes t  Databases;securit y

5/3 8 -  (C )  C.INSPE C
NUMERO SIGNALEMENT C9101952 4
TITR E ANGLAI S **Copyright* *  an d ne w technolog y
TITR E D U CONGRES Onl in e Informatio n 90.14t h Internationa l  Onl in e Informatio n

Meet  1ng.Procee d 1ng s
LIE U D U CONGRES London ,  U K
DATE D U CONGRES 11-1 3 Dec .  199 0
AUTEUR(S)  ROSENBERG V. ;  RA ITTD .  I.(Ed. )
AFFILIATIO N Persona l  Bibl iographi c Softwar e Inc. ,  An n Arbor ,  MI ,  US A
TYPE D c DOCUMENT Conferenc e pape r
CODE TRAITEMENT General ;  Practica l
CODE LANGUE EN G
CODE PAYS D'ORIGIN E U S
EDITEUR Learne d Information ; 0xford ,  U K
SOURCE NP.  xi1+531 ;  PP .  457-60 ;  0  Ref. ;  DP.  199 0
ISB N 0-904933-75- X
RESUME Th e protectio n tha t  **copyright* *  offere d t o author s an d

publisher s 1 s breakin g dow n i n th e fac e o f  ne w technologie s tha t
v i r t u a l l y deman d tha t  **copyright* *  b e violate d i n orde r  t o hav e
th e ne w system s function.I n plac e o f  **copyright** ,  ne w
protection s w i l l  emerg e tha t  ar e base d no t  s o muc h o n l i t i ga t i on ,
but  o n sel f  interes t  an d a  realizatio n tha t  payin g fo r
intel lectua l  propert y i s mor e cos t  effectiv e tha n no t  payin g

CODE CLASSIFICATIO N C0230B ;  C729 0
DESCRIPTEUR(S)  industria l  propert y
IDENTIFICATEUR(S )  protec t  ion;copyright;authors;publ1shers;sel f  interest;Intellectua l

propert y

6/3 8 -  (C )  C.INSPE C
NUMERO SIGNALEMENT C9101950 7
TITR E ANGLAI S Internationa l  **copyr1ght** :  user s an d abuser s
TITR E D U CONGRES Onl in e Informatio n 90.14t h Internationa l  Onl in e Informatio n

Meet  1ng.Procee d i  ng s
LIE U D U CONGRES London ,  U K
DATE D U CONGRES 11-1 3 Dec .  199 0
AUTEUR(S)  PAGELL R .  A. ;  RAIT T D .  I.(Ed. )
AFFILIATIO N Lipplncot t  Libr.o f  th e Wharto n Sch. ,  Pennsylvani a Univ . ,

Ph i lade lph ia ,  PA ,  US A
TYPE D E DOCUMENT Conferenc e pape r
CODE TRAITEMENT General ;  Practica l
CODE LANGUE EN G
CODE PAYS D'ORIGIN E U S
EDITEUR Learne d Informat1on;0xford ,  U K
SOURCE NP.  x i i+531 ;  PP .  439-48 ;  1 9 Ref. ;  DP.  199 0
ISB N 0-904933-75- X
RESUME Internationa l  **copyright** ,  a  subse t  o f  intel lectua l  propert y

issues ,  1 s complicate d fo r  user s an d provider s o f  information.I n
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additio n t o tradit iona l  prin t  media ,  machin e readabl e dat a an d
compute r  softwar e ar e potentia l  target s o f  **copyright* *
abuse.Informatio n need s of  developin g countrie s hav e bee n engulfe d
by th e importanc e o f  intel lectua l  propert y t o Industrialize d
nations ,  placin g **copyright* *  i n th e internationa l  aren a a s a n
issu e fo r  trad e sanction s an d tari f f  debat e

CODE CLASSIFICATIO N C0230 ;  C729 0
DESCRIPTEUR(S)  industria l  property;Informat1o n needs;politic s
IDENTIFICATEUR(S )  informatio n needs;tariffs;Intellectua l  property;prin t  media ;

machin e readabl e data;compute r  software;copyrigh t  abuse;developin g
countries;industrialize d nations;Internationa l  arena;trad e
sanction s

7/3 8 -  (C )  C.INSPE C
NUMERO SIGNALEMENT
TITR E ANGLAI S
TITR E D U CONGRES

LIE U D U CONGRES
DATE D U CONGRES
AUTEUR(S)
AFFILIATIO N

ORGAN.  FINANCEMENT
TYPE D E DOCUMENT
CODE TRAITEMENT
CODE LANGUE.
CODE PAYS D'ORIGIN E
EDITEUR
SOURCE
RESUME

CODE CLASSIFICATIO N
DESCRIPTEUR(S)

IDENTIFICATEUR(S )

C9101952 1
Contractua l  an d intel lectua l  propert y protectio n o f  database s
Conferenc e o n Computin g System s an d Informatio n Technolog y
1989.Preprint s o f  Paper s
Sydney ,  NSW,  Austral i a
8-1 0 Aug .  198 9
LEONARD P .  G. ;  SPENDER P .  A .
Medi a &  Commun.D1v. ,  Sl y &  Weigal l  Solicitors ,  Sydney ,  NSW,
Austra l1 a
Instn.Eng.Austral1a;IEEE;e t  a l
Conferenc e pape r
Genera l
ENG
AU
Instn.Eng.Australia;Barton ,  ACT ,  Austral i a
NP.  195 ;  PP .  95-101 ;  0  Ref. ;  DP.  198 9
I t  appear s tha t  th e provisio n o f  maximu m possibl e protectio n fo r
compute r  technolog y enhance s a  country' s economi c prospects.Bu t
suc h massiv e protectio n ma y als o s t i f l e th e futur e developmen t  o f
computin g b y preventin g adoptio n o f  successfu l  idea s a s 'industr y
standards'.Th e autho r  examine s thi s conflic t  w i t h i n th e contex t  o f
th e developmen t  o f  th e la w concernin g database s an d softwar e ove r
th e las t  fe w years.Althoug h currentl y th e adequac y o f
**copyright* *  an d intel lectua l  propert y protectio n fo r  compute r
program s an d database s i s f l imsy ,  t im e w i l l  t e l l  1 f  th e la w adapt s
t o th e change s an d i f  s o ho w quickly. I t  i s  a  vexe d questio n a s t o
what  i s th e Tight '  approac h sinc e i t  depend s o n wher e yo u stan d
C0230B;  C6160 ;  C725 0
contracts;databas e managemen t  systems;Industria l  property ;
informatio n retrieva l  systems;leglslat1o n
contracts;databas e protect1on;Intellectua l  property;economi c
prospects;industr y standards;law;software;copyright;compute r
program s

8/3 8 -  (C )  C.INSPE C
NUMERO SIGNALEMENT C9101337 3
TITR E ANGLAI S
AUTEUR(S)
AFFILIATIO N

i n Unite d Kingdo m **copyr1ght* *

TYPE D E DOCUMENT
CODE TRAITEMENT
CODE LANGUE

Wri t ing ,  l i terar y wor k an d documen t
WARNER J .
Queen' s Sch.o f  Financ e 8 .  Inf. ,  Queen' s  Un1v. ,  Belfast ,
Ireland ,  U K
Journa l  pape r
General ;  Practica l
ENG

Norther n
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CODE PAYS D'ORIGIN E
TITR E D U PERIODIQU E

SOURCE
CODEN
ISS N
CODE TARI F REPRO
RESUME

CODE CLASSIFICATIO N
DESCRIPTEUR(S)
IDENTIFICATEUR(S )

9/3 8 -  (C )  C.INSPE C
NUMERO SIGNALEMENT
TITR E ANGLAI S

TITR E D U CONGRES

LIE U D U CONGRES
DATE D U CONGRES
AUTEUR(S)
TYPE O E DOCUMENT
CODE TRAITEMENT
CODE LANGUE
CODE PAY S D'ORIGIN E
EDITEUR
SOURCE
RESUME

CODE CLASSIFICATIO N
OESCRIPTEUR(S)

IDENTIFICATEUR(S )

GB
J.Inf.Sc1.Princ.Pract.(Netherlands);Journa l  o f  Informatio n
Science ,  Principle s &  Practic e
VOL.  16 ;  NO.  5 ;  PP .  279-89 ;  3 8 Ref. ;  DP.  199 0
JISCDI
0165-551 5
0165-5515/90/$3.5 0
**Copyright* *  woul d see m t o b e a n appropriat e subjec t  fo r  stud y b y
th e d isc ip l in e o f  socia l  epistemology.Socia l  epistemolog y wa s t o
be concerne d w i t h th e intel lectua l  processe s o f  societ y a s a
whole ,  rathe r  tha n p r imar i l y o f  th e ind iv idual .Th e pape r  trace s
th e developmen t  o f  significan t  term s 1 n Unite d Kingdo m
**copyright** :  o f  w r i t i ng ,  o f  a  l i terar y wor k representin g
Inte l lectua l  s k i l l  o r  labou r  i n whic h Intel lectua l  propert y  ca n
inhere ,  an d o f  a  documen t  fo r  lega l  deposit.Th e analysi s 1 s
undertake n w i t h a  t r i p l e intention :  f i rst ,  t o suppor t  th e thesi s
tha t  wr i t i n g an d th e facult y fo r  Intel lectua l  labou r  ar e unifyin g
principle s fo r  document s an d computers;secondly ,  t o plac e th e
**Copyright** ,  Design s an d Patent s Ac t  198 8 i n it s historica l
context;and ,  t h i r d l y ,  t o develo p th e divergenc e betwee n a  wor k 1 n
whic h **copyright* *  ca n subsis t  an d a  documen t  fo r  deposi t  int o a
measur e fo r  th e d im in i sh in g proportio n o f  publishe d Informatio n
capture d b y lega l  deposi t
C0230B
Industria l  property;legislatio n
l i terar y work;Unite d Kingdo m copyright;socia l  epistemology ;
intel lectua l  sk i  1 1 ; I n t e l l e c t u a l  property;lega l  deposit ;
intel lectua l  labour;computer s

B90067943 ;  C9006710 9
Changin g technologie s an d inte l lectua l  property. -  th e economi c
perspectiv e
Proceedings.Pacifi c  Telecommunications :  Weavin g th e Technologica l
and Socia l  Fabri c
Honolulu ,  HI ,  US A
14-1 7 Jan .  199 0
JUSSAWALLA M. ;  ONIK I  H. ;  WEDEMEYER D .  J.(Ed.) ;  LOFSTROM M.  D.(Ed. )
Conferenc e pape r
Economi c
ENG
ZZ
Pacifi c Telecommun.Council;Honolulu ,  HI ,  US A
NP.  viii+762 ;  PP .  119-28 ;  8  Ref. ;  DP.  199 0
Thi s pape r  deal s w i t h th e Intel lectua l  propert y Issue s tha t
confron t  innovator s an d user s o f  compute r  system s linke d t o on e
anothe r  acros s nationa l  borders.l t  examine s th e theoretica l  an d
conceptua l  underpinning s o f  **copyright* *  for .  compute r  softwar e i n
economi c term s an d w i t h empirica l  1llustrations.Ther e i s a  brie f
overvie w o f  th e lega l  aspect s t o explai n bette r  GATT' s involvemen t
cause d b y th e impac t  o f  in te l lectua l  propert y protectio n o n trad e
B0140;  B6210L ;  C0230B ;  C615 5
commerce;compute r  communication s software;economics;Industria l
property;tariff s
linke d compute r  systems;economi c perspective;Intellectua l  property ;
copyrigh t  fo r  compute r  software;lega l  aspects;GATT;trad e
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10/3 8 -  (C )  C.INSPE C
NUMERO SIGNALEMENT C9006710 7
TITR E ANGLAI S **Copyright* *  law s an d th e natur e o f  compute r  softwar e
AUTEUR(S)  BHOJWANI  A .
AFFILIATIO N TS G Consultant s Ltd. ,  Ne w De lh i ,  Indi a
TYPE D E DOCUMENT Journa l  pape r
CODE TRAITEMENT Practica l
CODE LANGUE ENG
CODE PAY S D'ORIGIN E I N
TITR E D U PERIODIQU E Softw.Prot.(USA);Softwar e Protectio n
SOURCE VOL.  9 ;  NO.  1 ;  PP .  1 - 1 1 ;  0  Ref. ;  DP.  Jun e 199 0
CODEN SPROES
ISS N 0733-127 4
RESUME Compute r  softwar e ha s a  natur e whic h i s differen t  fro m tha t  o f

othe r  products ,  services ,  an d intel lectua l  property.Exist1n g law s
relatin g t o intel lectua l  propert y protec t  som e o f  th e facet s o f
software ,  bu t  no t  all.Ther e i s a  nee d t o understan d th e natur e o f
softwar e s o tha t  ne w law s ca n b e designed.Th e autho r  describe s
some aspect s o f  th e natur e o f  software.H e discusse s wha t  need s
protectio n an d wher e th e rea l  valu e o f  softwar e l ies. A balanc e i s
als o suggeste d betwee n protectio n o f  th e creativ e wor k o f  softwar e
developer s an d thei r  l i a b i l i t y ,  responsibil i t y an d
accountabi1ity.Som e importan t  issue s 1 n th e law s o f  Intel lectua l
propert y ar e examine d i n th i s context. A conclusio n i s draw n tha t
**copyrlght* *  laws ,  a s the y exist ,  ar e no t  quit e appropriat e fo r
th e protectio n o f  compute r  software.I n fact ,  w e may b e protectin g
th e wron g kin d o f  things ,  fo r  th e simpl e reaso n tha t  w e d o no t
kno w ho w t o protec t  th e reall y valuabl e aspect s o f  softwar e

CODE CLASSIFICATIO N C0230B ;  C0310 F
DESCRIPTEUR(S)  industria l  property;legislat1on;profess1ona l  aspects;softwar e

engineerin g
IDENTIFICATEUR(S )  in te l lectua l  propertyme w laws;creatW e work;softwar e developers ;

1iabi11ty;accountabi1ity;copyrigh t  laws;compute r  softwar e

11/3 8 -  (C )  C.INSPE C
NUMERO SIGNALEMENT C9006066 2
TITR E ANGLAI S Hungary :  protectio n o f  compute r  softwar e w i t h i n th e framewor k o f

**copyright* *
AUTEUR(S)  PALOS G .
AFFILIATIO N Bur.o f  Copyrigh t  Protection ,  Budapest ,  Hungar y
TYPE DE DOCUMENT Journa l  pape r
CODE TRAITEMENT Genera l
CODE LANGUE EN G
CODE PAYS D'ORIGIN E H U
TITR E D U PERIODIQUE Comput.La w Pract.(UK);Compute r  La w 8 .  Practic e
SOURCE VOL.  6 ;  NO.  4 ;  PP .  123-7 ;  1 4 Ref. ;  DP.  March-Apri l  199 0
CODEN CLPRER
ISS N 0266-480 1
RESUME WIP O define s th e f iel d o f  intel lectua l  propert y t o includ e al l

right s resultin g fro m Intel lectua l  act iv i t y  i n th e industr ia l ,
scientif ic ,  l i terar y o r  art ist i c field.O n thi s groun d 1 t  i s clea r
tha t  Hungar y shoul d trea t  compute r  softwar e a s a n intel lectua l
creatio n covere d b y th e WIP O Convention.Accordin g t o th e Hungaria n
C i v i l  Code ,  however ,  inte l lectua l  propert y 1 s alread y unde r  lega l
protect1on.Thi s mean s tha t  withou t  an y specia l  legislation ,
compute r  softwar e coul d hav e bee n protecte d i n Hungar y unde r  th e
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C i v i l  Code.Th e protectio n base d o n th e C i v i l  Code ,  however ,  i s no t
as effectiv e a s th e protectio n grante d b y specia l  lega l
institution s 1 n th e f ie l d o f  industria l  propert y an d
**copyright**.Th e resul t  o f  thi s situatio n wa s tha t  Hungar y wa s
oblige d t o examin e whethe r  compute r  softwar e coul d b e o r  shoul d b e
covere d b y **copyright* *
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DESCRIPTEUR(S)  compute r  software;Industria l  property;leglslat1o n
IDENTIFICATEUR(S )  Hungary;compute r  software;copyright;Intellectua l  property;WIP O

Conven t  ion;lega l  protect1on;C1v1 1 Code;lega l  institutions ;
industria l  propert y
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Environmen t  (IEE E Cat.No.89CH2801-9 )
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AUTEUR(S)  REED J .  B .
AFFILIATIO N Motorol a Canad a Ltd. ,  Nort h York ,  Ont. ,  Canad a '
ORGAN.  FINANCEMENT IEEE;Eng.Inst.Canada;AIChE;ASEM;ASME;CSAA;NSPE;EI C
TYPE D E DOCUMENT Conferenc e pape r
CODE TRAITEMENT Genera l
CODE LANGUE EN G
CODE PAYS D'ORIGIN E C A
EDITEUR ICE M 11;W11lowdale ,  Ont. ,  Canad a
SOURCE NP.  x11+451 ;  PP .  407-15 ;  3 0 Ref. ;  DP.  198 9
RESUME Th e autho r  review s th e genera l  concept s fo r  th e protectio n o f

Intel lectua l  property ,  som e type s o f  infringements ,  an d th e
remedie s availabl e t o th e owner s o f  th e technology.An y particula r
instanc e woul d hav e t o b e specificall y examine d o n th e basi s o f
th e fact s an d i n th e contex t  o f  th e applicabl e laws.Confident1a 1
informatio n i s defined ,  an d example s ar e use d t o i l lus t ra t e
variou s facet s o f  thi s topic.Gra y marketin g an d intel lectua l
property ,  patents ,  **copyr1ght** ,  an d commercia l  arbitratio n o f
Intel lectua l  propert y ar e examine d 1 n deta l  1  .Remedie s avai labl e
fo r  infringemen t  o f  patent s trademarks ,  an d copyright s an d fo r  th e
misus e o f  confidentia l  informatio n ar e se t  fort h
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IDENTIFICATEUR(S )  Industria l  property;leglslat1on;protec t  ion;technology;Intellectua l

property;Iaws;patents;copyr1ght;arb1trat1on;trademarks ;
confidentia l  Informatio n
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TITR E ANGLAI S Standardizatio n an d intel lectua l  propert y
AUTEUR(S)  FARRELL J .
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TYPE D E DOCUMENT Journa l  pape r
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SOURCE VOL.  30 ;  NO.  1 ;  PP .  35-50 ;  3 3 Ref. ;  DP.  Fa l l  198 9
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CODEN JURJA D
ISS N 0022-679 3
RESUME Lega l  protectio n o f  intellectua l  wor k may hav e a n importan t  effec t

on standardizatio n 1 n industries ,  includin g computer s an d
software ,  wher e compat ib i l i t y  i s valuable.Therefore ,  compat ib i l i t y
issue s ar e importan t  consideration s i n th e choic e o f  polic y o n th e
lega l  protectio n o f  Intellectua l  works ,  bot h 1 n th e matte r  o f  ho w
stron g protectio n shoul d b e an d als o i n ho w i t  i s achieved.Th e
autho r  surveys ,  fro m a n economist' s  perspective ,  th e cost s an d
benefit s o f  compat ib i l i ty ,  th e processe s o f  standardizatio n an d
th e effect s o f  intel lectua l  propert y protectio n o n
standardization.Focusin g part icular l y o n networ k effects ,  h e
conclude s tha t  CONTU' s recommendatio n notwithstanding ,
**copyright* *  may b e a n inefficien t  wa y t o protec t  compute r
softwar e

CODE CLASSIFICATIO N C0230B ;  C0310 F
DESCRIPTEUR(S)  industr ia l  property ;  legisla t  ion-,softwar e portab. i  1  ity;standard s
IDENTIFICATEUR(S )  CONTU;economis t  perspective ;  Intel lectua l  property;Intellectua l

work;standard1zat1on;compat1bilit y  issues;lega l  protec t  ion;networ k
effects;compute r  softwar e

14/3 8 -  (C )  C.INSPE C
NUMERO SIGNALEMENT C9001779 7
TITR E ANGLAI S A  ne w perspectiv e o n paten t  an d Intel lectua l  propert y
AUTEUR(S)  NISHIZAW A T .
TYPE D E DOCUMENT Journa l  pape r
CODE TRAITEMENT General ;  Practica l
CODE LANGUE JA P
CODE PAY S D'ORIGIN E Z Z
TITR E D U PERIODIQUE Joh o Kanr i  (Japan);Joh o Kanr i
SOURCE VOL.  32 ;  NO.  7 ;  PP .  543-60 ;  0  Ref. ;  DP.  Oct .  198 9
CODEN JOKAAB
ISS N 0021-729 8
RESUME Th e recentl y propose d proble m o f  Intel lectua l  property ,  includin g

patents ,  especiall y concernin g hig h technolog y suc h a s compute r
softwar e an d gen e manipulation ,  ar e discussed.Paten t  application s
i n Japa n amoun t  t o 50 0 thousan d case s a  year ,  whic h cause s
internationa l  fr ictio n betwee n Japa n an d US A o r  Europea n
countries.Wha t  doe s suc h a n enormou s volum e o f  applicatio n mean ,
or  ho w hav e thei r  content s change d i n recen t  years?**Copyright* *
problem s 1 s th e f ie l d o f  gen e engineerin g inc ludin g amin o aci d
sequenc e ar e pa r t i a l l y common t o thos e o f  th e software. A tren d o f
suc h gene-relate d **copyright* *  i n Japa n an d othe r  countrie s i s
reviewe d
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DESCRIPTEUR(S)  industr ia l  propert y
IDENTIFICATEUR(S )  intel lectua l  property;patents;hig h technology;compute r  software ;

gene manipulation;Japan;am1n o aci d sequence;gen e relate d copyrigh t
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NUMERO SIGNALEMENT C9001596 2
TITR E ANGLAI S Electroni c an d computer-aide d publ ish ing :  opportunitie s an d

constraint s
AUTEUR(S)  SOLOMON R .  J .
AFFILIATIO N Medi a Lab. ,  MIT ,  Cambridge ,  MA,  US A
TYPE D E DOCUMENT Boo k chapte r
CODE TRAITEMENT Genera l
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CODE LANGUE ENG
CODE PAYS D'ORIGIN E U S
TITR E D U PERIODIQUE Informatio n technolog y an d ne w growt h opportunit y
EDITEUR OECD;Paris ,  Franc e
SOURCE NP.  201 ;  PP .  101-31 ;  1 2 Ref. ;  DP.  198 9
RESUME Emergin g compute r  an d telecommunication s technologie s ar e l i ke l y

t o chang e th e natur e o f  today' s pr in t ing ,  distr ibut ion ,  graphics ,
photographic ,  wr i t i ng ,  an d a l l i e d industrie s b y th e en d o f  thi s
decade.Thi s  w i l l  creat e ne w opportunitie s fo r  informatio n
accessibilit y  an d Industria l  growt h i n th e generi c  publ ishin g
area.B y defini t ion ,  publ ishin g i n th e electroni c er a w i l l
encompas s al l  form s o f  textua l  an d graphic s d is t r ibut io n includin g
ful l-motio n video.I n thi s diffusio n process ,  thes e technologie s
w i l l  creat e a  numbe r  o f  problems ,  fo r  example :  (1 )  intel lectua l
property;(11 )  telecommunicatio n standard s an d
interconnection ^  1 1 1 )  industria l  re-structure ,  labou r  mobi11ty;an d
(iv j  protectio n agains t  fraudulen t  documentation.InformatIo n ca n
now b e produced ,  stored ,  retrieved ,  an d transmitte d i n way s tha t
brin g ou t  anomalie s i n th e ol d method s an d whic h creat e an d
ampl i f y connection s whic h wer e Impossibl e before.Mechanism s whic h
acces s numerou s onlin e dat a source s involvin g m u l t i p l e
jurisdictions ,  an d whic h us e ar t i f i c ia l  intell igenc e technique s t o
automaticall y combine ,  re-write ,  an d modif y thi s inpu t  i n orde r  t o
re-distribut e th e informatio n ('publish' )  electronicall y als o d o
no t  f i t  we l l  w i t h conventiona l  view s o f  **copyright* *

CODE CLASSIFICATIO N C7230 ;  C023 0
DESCRIPTEUR'S)  economi c an d soclologi c effects;electroni c publ ishlng;Industr ia l

property;publishln g
IDENTIFICATEUR(S )  electroni c publ1shing;photography;industria l  restructuring ;

Informatio n red1str1but1on;compute r  aide d publ1sh1ng;pr int ing ;
distr lbution;graphics;wri t  ing;informatio n accesslbi11ty;Industria l
growth;ful l  mot1o n video;Intel lectua l  property;telecommun1catio n
standards;Interconnection;labou r  mobi1ity;fraudulen t  documentation ;
onlin e dat a sources;multipl e Jur1sd1ct1ons;art1f1cia l  Intell igenc e
techn1ques;copyr1gh t
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AUTEUR(S)  AVRAM H .  D .
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TYPE D E DOCUMENT Journa l  pape r
CODE TRAITEMENT Genera l
CODE LANGUE ENG
CODE PAYS D'ORIGIN E U S
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SOURCE VOL.  24 ;  NO.  3 ;  PP .  31-3 ;  2  Ref. ;  DP.  Fa l l  198 9
ISS N 0424-626 8
RESUME Th e Librar y o f  Congress '  Networkin g Advisor y Committe e ha s mad e

severa l  recommendation s concernin g Issue s pertinen t  t o
intellectua l  propert y  i n a n Informatio n networ k environment.Issue s
tha t  wer e highl ighte d fo r  actio n b y NA C ar e presente d alon g wi t h
th e alternatives.Th e variou s question s include d 1 n a  backgroun d
pape r  prepare d a s a  framewor k fo r  discussio n a t  th e March ,  198 8
NAC meetin g ar e als o covered.T o ai d th e NA C membershi p I n it s
deliberation s an d i n reachin g a  concensu s opinio n o n th e man y
di f f icu l t  Issues ,  fiv e workin g group s cam e u p wi t h recommendation s
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t o b e considered.Th e conclusion s tha t  emerge d fro m th e membership ,
concernin g th e **Copyright* *  Act ,  afte r  thes e report s wer e
assimilate d ar e summarise d

CODE CLASSIFICATIO N C7210L ;  C0230B ;  C729 0
DESCRIPTEUR(S)  Industria l  property;legislation;1Ibrar y automatio n
IDENTIFICATEUR(S )  Librar y o f  Congress;Networkin g Advisor y Committee;Intellectua l

property;Informatio n networ k environment;NAC;Copyrigh t  Ac t
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CODE TRAITEMENT
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SOURCE
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B89074485 ;  C9000009 0
Protectio n o f  Intel lectua l  propert y
IE E Colloquiu m o n 'Managemen t  o f  Intellectua l  Property '  (Diges t
No.104 )
London ,  U K
18 Oct .  198 8
HOSTE G.
GEC Patent s Dept. ,  Wembley ,  U K
IE E
Conferenc e pape r
Genera l
ENG
GB
IEE;London ,  U K
NP.  14 ;  PP .  1/1-5 ;  0  Ref. ;  DP.  198 9
The variou s kind s o f  Intel lectua l  propert y  fa l l  int o tw o broa d
classes;thos e protecte d b y statut e an d thos e base d o n equitabl e
rights.I n practic e th e forme r  ten d t o b e th e mor e Importan t  an d
includ e patents ,  **copyright** ,  registere d design s an d trad e
marks.Th e latte r  includ e rathe r  mor e intangibl e thing s suc h a s
know-ho w an d trad e secrets.Th e autho r  describe s ho w al l  ar e
intende d t o protec t  th e result s o f  investment ,  whethe r  th e
investmen t  b e i n speculativ e researc h o r  ne w produc t  development ,
or  1 n th e developmen t  o f  marke t  an d busines s areas ,  an d a s suc h
the y ca n legi t imatel y b e regarde d a s bein g commercia l  tool s
BO140;  C0230 B
Industria l  property;leglslatio n
Industria l  property;Intellectua l  property;statute;equitabl e rights ;
patentsicopyright;registere d designs;trad e marks;research;produc t
developmen t
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The impac t  o f  facsimil e technolog y o n intel lectua l  propert y
Nationa l  Onl in e Meetin g Proceeding s -  198 9
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9-1 1 May 198 9
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ISB N 0-938734-34- 2
RESUME Th e adven t  o f  ne w technologie s whic h enable s user s t o acces s

informatio n mor e readil y an d inexpensivel y  w i l l  hav e a  profoun d

TITR E ANGLAI S
TITR E D U CONGRES
LIE U D U CONGRES
DATE D U CONGRES
AUTEUR(S)
ORGAN.  FINANCEMENT
TYPE D E DOCUMENT
CODE TRAITEMENT
CODE LANGUE



B-4 8

effec t  o n traditiona l  source s o f  informatlon.Facsimil e technology ,
fo r  example ,  1 s becomin g mor e accessibl e an d use r  fr iendl y fo r  th e
informatio n gatherer.Movin g an d transferrin g informatio n
containin g picture s an d graph s ca n b e accomplishe d w i t h a
telephon e l in e an d ca n bypas s th e compute r  entirely.Conversely ,  b y
usin g a  faxboard ,  thi s informatio n ca n b e stored ,  modified ,  an d
manipulate d i n th e user' s computer.Th e facsimil e technolog y an d
**copyr1ght* *  Issue s ar e examined;however ,  i t  1 s clea r  tha t  thi s
ne w technolog y w i l l  affec t  publ ishers ,  l ibrar ians ,  an d othe r
informatio n user s
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copyrigh t
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protecte d b y **copyright* *  la w
AUTEUR(S)  SAMUELSON P .
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RESUME Th e Lotu s an d Appl e lawsuit s hav e mad e use r  interfac e designer s

awar e tha t  the y ca n n o longe r  safel y ignor e th e intel lectua l
propert y implication s o f  use r  interfac e design.Ye t  u n t i l  thes e
case s ar e decided ,  1 t  i s har d fo r  thos e i n th e Industr y t o kno w
how the y ar e suppose d t o behave.I f  th e loo k an d fee l  o f  th e Lotu s
and Appl e interface s ar e hel d t o b e protecte d b y **copyright** ,
suc h protectio n w i l l  hav e a  profoun d effec t  o n th e industry.Th e
art ic l e addresse s th e mos t  pressin g question s raise d b y th e Lotu s
and Appl e lawsuits.Th e autho r  conclude s tha t  1 t  1 s mor e consisten t
w i t h lega l  tradit io n t o protec t  mos t  aspect s o f  softwar e use r
interface s throug h paten t  la w tha n throug h **copyright* *  la w
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lega l  tradit1on;paten t  la w
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ISS N 0266-480 1
RESUME Th e Japanes e compute r  industr y believe s compute r  program s mus t  b e

protecte d a s inte l lectua l  property.Th e pape r  give s th e comment s o f
th e Japa n electroni c Industr y developmen t  associatio n o n chapte r  5
of  th e E C Gree n pape r  o n **copyr1ght* *  an d th e challeng e o f
technolog y
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TITR E ANGLAI S Intellectua l  propert y an d informatio n controversy.I.Th e presen t
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RESUME Deal s w i t h Intel lectua l  propert y a s th e resul t  o f  variou s

inte l lectua l  act iv i t ie s suc h a s R  &  D ,  an d intel lectua l
proprietar y right s whic h protec t  it.Ne w technology ,  designs ,
l i terar y works ,  compute r  programs ,  semiconducto r  chips ,  ne w plan t
breeding ,  brands ,  trad e secrets ,  an d others ,  an d legislation s
whic h protec t  the m ar e described.Then ,  th e backgroun d o f  th e fac t
tha t  Inte l lectua l  proprietar y right s ar e emphasize d a s
analyzed.Th e autho r  point s ou t  item s a s follows :  movement  towar d
much large r  siz e o f  R  &  0 ,  generatio n o f  area s t o b e newl y
protected ,  trend s i n enforcemen t  o f  intel lectua l  propert y
protection ,  commercializatio n o f  Intel lectua l  property ,  trend s 1 n
softwar e evolution ,  movement  i n technologica l  protectionism ,  an d
th e presen t  statu s o f  eac h ite m
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evolut1on; t  echnolog1ca 1 pro t  ect 1 on1s m
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TITR E D U PERIODIQUE Optimu m (Canada )
SOURCE VOL.  18 ;  NO.  4 ;  PP .  79-107 ;  2 3 Ref. ;  DP.  1987-198 8
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RESUME Wi t h Canad a movin g eve n furthe r  int o th e Informatio n age ,  th e

compute r  industr y ha s assume d grea t  Importanc e fo r  publ i c secto r
polic y maker s an d administrators.Th e autho r  look s a t  severa l
significan t  dimension s o f  thi s Industr y an d ho w thes e relat e t o
publ i c polic y developmen t  an d issue s managemen t  i n suc h area s a s
intel lectua l  propert y an d **copyright* *  protectio n laws ,  researc h
and development ,  informatio n technolog y standards ,  transborde r
dat a flow ,  an d trad e an d tariffs.Sh e als o outline s th e polic y an d
issu e managemen t  implication s o f  th i s Industry' s characteristics ,
trend s an d act iv i t ie s fo r  governmen t  procuremen t  i n general ,  an d
Suppl y an d Service s i n part icular ,  i n suc h area s a s pricin g
policy ,  promotin g a  competitiv e environment ,  meetin g smal l
busines s an d regiona l  developmen t  concerns ,  an d researc h an d
developmen t
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protectio n laws;researc h an d development;informatio n technolog y
standards;transborde r  dat a flow;trade;tariffs;governmen t
procurement;pric1n g policy;competitiv e environment;smal 1 business ;
regiona l  developmen t  concern s

23/3 8 -  (C )  C.INSPE C
NUMERO SIGNALEMENT C8803282 4
TITR E ANGLAI S I n defenc e o f  Jacki e Pape r  o r  Puf f  th e Conspirac y
TITR E D U CONGRES Proceeding s o f  th e Thirteent h Biennia l  Symposiu m o n Communication s
LIE U D U CONGRES Kingston ,  Ont. ,  Canad a
DATE D U CONGRES 2- 4 Jun e 198 6
AUTEUR(S)  LAN G G .  R .
AFFILIATIO N Morotol a Inf.Syst.Ltd. ,  Brampton ,  Ont. ,  Canad a
TYPE D E DOCUMENT Conferenc e pape r
CODE TRAITEMENT Appl icat ion ;  Genera l
CODE LANGUE ENG
CODE PAYS D'ORIGIN E C A
EDITEUR Queen' s Univ.;Kingston ,  Ont. ,  Canad a
SOURCE NP.  288 ;  PP .  C4/1-4 ;  3  Ref. ;  DP.  198 6
RESUME Low-en d P C softwar e pirac y i s considered ,  includin g intel lectua l

propert y an d **copyright**.Experiences ,  protectio n methods ,  pirac y
tools ,  encouragemen t  b y industr y ar e al l  commented.I n conclusion ,
a projectio n 1 s give n fo r  th e futur e an d advic e i s provide d fo r
authors.Thi s pape r  i s derive d fro m experience s w i t h a  low-en d PC ,
th e Commodor e 6 4

CODE CLASSIFICATIO N C0310D ;  C0230 B
DESCRIPTEUR(S)  securit y o f  dat a
IDENTIFICATEUR(S )  lo w en d P C softwar e piracy;intel lectua l  property;copyright ;

protectio n methods;p i  rac y tools;Commodor e 6 4

24/3 8 -  (C )  C.INSPE C
NUMERO SIGNALEMENT C8802667 6
TITR E ANGLAI S Intellectua l  propert y righ t  an d it s protectio n i n th e informatio n

industry; a cr i t ic is m o f  a  theor y o f  characterizin g program s a s
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specia l  copyrightabl e work s
AUTEUR(S)  TAKAISH I  Y .
AFFILIATIO N IB M Japan ,  Tokyo ,  Japa n
TYPE D E DOCUMENT Journa l  pape r
CODE TRAITEMENT Genera l
CODE LANGUE JA P
CODE PAYS D'ORIGIN E J P
TITR E D U PERIODIQUE Joh o Kanr i  (Japan )
SOURCE VOL.  30 ;  NO.  10 ;  PP .  945~56 ;  1 1 Ref. ;  DP.  Jan .  198 8
CODEN JOKAAB
ISS N 0021-729 8
RESUME A  stron g interes t  ha s bee n show n 1 n th e lega l  protectio n o f

compute r  programs ,  a  typica l  intel lectua l  propert y 1 n th e
informatio n industry.I n Japan ,  ther e i s a  stron g belie f  tha t  th e
scop e o f  **copyright* *  protectio n o f  a  progra m shoul d b e
restricted ,  an d th e degre e o f  it s  protectio n shoul d b e weakene d a s
compare d w i t h th e protectio n give n t o othe r  ordinar y works ,  sinc e
a progra m i s a  specifi c  typ e o f  copyrightabl e work.Th e purpos e o f
thi s ar t ic l e 1 s t o revie w suc h a  specia l  copyrightabl e wor k theor y
and t o develo p a  cr i t ic is m o f  suc h a  theor y fro m bot h theoretica l
and practica l  aspects ,  a s wel l  a s t o val idat e th e appropriatenes s
of  th e **copyright* *  protection ,  sinc e on e ca n us e a n abundan t
accumulatio n o f  precedent s unde r  th e **copyr1ght* *  law s t o giv e a
practica l  solutio n t o specifi c  problem s arisin g i n connectio n w i t h
th e 1'ega l  protectio n o f  programs.A n interfac e issu e an d th e
protectio n o f  a  program' s structure ,  sequenc e an d organizatio n
(SSO)  1 s als o reviewe d fro m suc h a  viewpoin t

CODE CLASSIFICATIO N C0230B ;  C600 0
DESCRIPTEUR(S)  compute r  software;D P industry; industr ia l  property;legislatio n
IDENTIFICATEUR(S )  progra m structure;progra m sequence;progra m organlzation;su i

generis;Independen t  developmen t  o f  works;layout;Informal1o n
1ndustry;specia l  copyrightabl e works;lega l  protect1on;compute r
programs;Intellectua l  property;copyrigh t  protec t  ion;precedents ;
interfac e

25/3 8 -  (C )  C.INSPE C
NUMERO SIGNALEMENT C8802163 8
TITR E ANGLAI S Th e **copyright* *  issu e
AUTEUR(S)  HOFFMAN J .
AFFILIATIO N Idah o Stat e Lib. ,  Idah o Fa l l s ,  ID ,  US A
TYPE D E DOCUMENT Journa l  pape r
CODE TRAITEMENT Genera l
CODE LANGUE ENG
CODE PAYS D'ORIGIN E U S
TITR E D U PERIODIQUE Smal l  Comput.L1br.(USA )
SOURCE VOL.  8 ;  NO.  1 ;  PP .  20-3 ;  0  Ref. ;  DP.  Jan .  198 8
CODEN SCLID O
ISS N 0275-672 2
RESUME Th e autho r  attempt s t o answe r  a  numbe r  o f  question s regardin g

softwar e **copyr1ght**.Thes e include :  I s a  particula r  compute r
program ,  l ik e a  ch i ld ,  un1que?Wha t  i s th e Inne r  l i m i t  o n subtl e
differenc e betwee n on e progra m an d another-tha t  is ,  whe n doe s on e
progra m ceas e bein g 'different '  fro m another?D o compute r  program s
hav e a  Tight '  t o thei r  ow n ldent1ty?An d wha t  abou t  th e copyin g o f
compute r  programs ?

CODE CLASSIFICATIO N C0230 B
DESCRIPTEUR(S)  Industria l  propert y
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1/ 8 -  (C )  C.ei-meeting s
NUMERO SIGNALEMENT EIM-91-00499 2
TITR E ANGLAI S Protectin g an d pol ic in g you r  technology .
TITR E D U CONGRES Fourteent h Annua l  Conferenc e o n Composite s an d Advance d Cerami c

Material s
LIE U D U CONGRES Coco a Beach ,  FL ,  USA
DATE D U CONGRES 199 0 Ja n 14-1 7
NUMERO CONGRES 1378 7
AUTEUR(S)  SAHR R .  L .
AFFILIATIO N Carborundu m Co ,  Niagar a Fa l ls ,  NY ,  US A
ORGAN.  FINANCEMENT Engineerin g Ceramic s 01v;Amer1ca n Cerami c Soc ,  Columbus ,  OH,  US A
CODE LANGUE ENG
CODE PAYS D'ORIGIN E U S
TITR E D U PERIODIQU E Cerami c Engineerin g an d Scienc e Proceeding s
EDITEUR America n Cerami c Soc ,  Westervi l le ,  OH,  USA.
SOURCE VOL.  11 ;  NO.  9~10 ;  PART.  2 ;  PP .  1263-1277 ;  DP .  199 0
CODE JOURNAL 910 2
COOEN CESPDK
ISS N 0196-621 9
RESUME Guidel ine s fo r  managemen t  o f  invention s patent s an d trad e secret s

ar e given.Th e emphasi s i s place d o n th e protectio n method s o f
invention s a s Intel lectua l  property .

CODE CLASSIFICATIO N 812 ;  902 ;  90 3
DESCRIPTEUR(S)  CERAMIC PLANTS*  ;Patent s an d Inven t  Ions*;Patent s An d Invention s ;

Market1ng;Informatio n Scienc e ;Informatio n Us e
IDENTIFICATEUR(S )  Infringement;Trad e secrets;Commercializat1on ; Intellectua l  propert y

2/ 8 -  (C )  C.el-meeting s
NUMERO SIGNALEMENT EIM-91-00499 0
TITR E ANGLAI S Creatin g a  ne w produc t  l i n e w i t h acquire d technology .
TITR E D U CONGRES Fourteent h Annua l  Conferenc e o n Composite s an d Advance d Cerami c

Material s
LIE U D U CONGRES Coco a Beach ,  FL ,  USA
DATE D U CONGRES 199 0 Ja n 14-1 7
NUMERO CONGRES 1378 7
AUTEUR(S)  GREENLEAF J .  M.
AFFILIATIO N Greenlea f  Corp .  Sagertown ,  PA ,  US A
ORGAN.  FINANCEMENT Engineerin g Ceramic s D1v;America n Cerami c Soc ,  Columbus ,  OH,  US A
CODE LANGUE EN G
CODE PAYS D'ORIGIN E U S
TITR E D U PERIODIQUE Cerami c Engineerin g an d Scienc e Proceeding s
EDITEUR America n Cerami c Soc ,  Westervi l le ,  OH,  USA.
SOURCE VOL.  11 ;  NO.  9-10 ;  PART.  2 ;  PP .  1261 ;  DP .  199 0
CODE JOURNAL 910 2
CODEN CESPDK
ISS N 0196-621 9
RESUME Smal l  companie s ca n benefi t  s ign i f icant l y fro m ne w product s

generate d vi a acquire d technology.Industr y leader s hav e bee n slo w
t o Introduc e ne w technologie s int o th e matur e cutt in g too l
market.Befor e acquirin g a  technolog y a  compan y shoul d determin e
what  i t  needs.Thi s woul d fa l l  int o an y on e o f  thre e categorie s o f
technologies :  process ,  use ,  o r  compositio n o f  matter.Th e pro s an d
cons o f  eac h o f  thes e categorie s shoul d b e discusse d an d mus t  b e
relate d o n tha t  technolog y relativ e t o compan y interests.(Edite d
autho r  abstract )

CODE CLASSIFICATIO N 912 ;  902 ;  81 2
DESCRIPTEUR(S)  INDUSTRIA L MANAGEMENT*;Patent s an d Inven t  ions*;Patent s An d
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Invention s ;Industria l  Appl1cations;Cerami c Plant s
IDENTIFICATEUR(S )  Abstrac t  only ; Prof1 t  sharing;Intel1ectua l  property;Produc t

developmen t

3/ 8 -  (C )  C.ei-meeting s
NUMERO SIGNALEMENT EIM-91-00498 9
TITR E ANGLAI S Locatin g an d acquirin g technology .
TITR E D U CONGRES Fourteent h Annua l  Conferenc e o n Composite s an d Advance d Cerami c

Material s
LIE U D U CONGRES Coco a Beach ,  FL ,  USA
DATE D U CONGRES 199 0 Ja n 14-1 7
NUMERO CONGRES 1378 7
AUTEUR(S)  D E L A GARZA C .  H .
AFFILIATIO N Arnold ,  White ,  an d Durkee ,  Houston ,  TX ,  US A
ORGAN.  FINANCEMENT Engineerin g Ceramic s Div;America n Cerami c Soc ,  Columbus ,  OH,  US A
CODE LANGUE EN G
CODE PAYS D'ORIGIN E U S
TITR E D U PERIODIQU E Cerami c Engineerin g an d Scienc e Proceeding s
EDITEUR America n Cerami c Soc ,  Westervi l le ,  OH,  USA.
SOURCE VOL.  11 ;  NO.  9-10 ;  PART.  2 ;  PP .  1255-1260 ;  DP.  199 0
CODE JOURNAL 910 2
CODEN CESPDK
ISS N 0196-621 9
RESUME Locatin g an d acquirin g technolog y whic h result s i n a  commercia l

succes s i s a n art.Th e proces s fro m searc h fo r  th e technolog y t o
acquisitio n frequentl y result s i n fa i lur e fo r  th e uninit iated.Eve n
veteran s o f  th e experienc e fa i l .A n appreciatio n o f  th e proces s an d
employmen t  o f  knowledgeabl e consultant s  w i l l  enhanc e th e
likel ihoo d o f  success .

CODE CLASSIFICATIO N 812 ;  903 ;  912 ;  90 1
DESCRIPTEUR(S)  CERAMIC PLANTS*;Informatio n Scienc e ;Informatio n Use;Industria l

Management  ;Productio n ControljTechnolog y
IDENTIFICATEUR(S )  Computerize d searches;Intellectua l  property;Newsletters;Join t

ventures;L1cense d technolog y

4/ 8 -  (C )  C.ei-meeting s
NUMERO SIGNALEMENT EIM-87-08608 3
TITR E ANGLAI S 'patent s an d inte l lectua l  propert y a s a  profi t  bas e fo r  research' .
TITR E D U CONGRES Polymeri c Material s Scienc e an d Engineering ,  Proceeding s o f  th e

ACS Divisio n o f  Polymeri c Materials :  Scienc e an d Engineering.;Hel d
at  th e 193r d Nationa l  Meetin g o f  th e America n Chemica l  Society .

LIE U D U CONGRES Denver ,  CO,  US A
DATE D U CONGRES 198 7 Ap r
NUMERO CONGRES 1044 4
AUTEUR(S)  BERRY J .  E .
ORGAN.  FINANCEMENT ACS,  Di v o f  Polymeri c Materials :  Scienc e &  Engineering ,

Washington ,  DC,  USA
CODE LANGUE EN G
CODE PAYS D'ORIGIN E Z Z
TITR E D U PERIODIQU E Polymeri c Material s Scienc e an d Engineering ,  Proceeding s o f  th e

ACS Divisio n o f  Polymeri c Material s Scienc e an d Engineerin g
EDITEUR ACS,  Washington ,  DC,  US A
SOURCE VOL.  56 ;  PP .  29 ;  DP.  198 7
CODE JOURNAL 871 2
CODEN PMSEDG
ISB N 0-8412-1051- 9
ISS N 0743-051 5
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RESUME A n out l in e fo r  genera l  paten t  la w an d chemica l  paten t  practic e i s
presented.Include d ar e i n th e discussio n practica l  suggestions ,
togethe r  w i t h examples ,  fo r  workin g w i t h paten t  attorney s an d
genera l  lawyer s i n paten t  draf t  preparation ,  prosecutio n an d
l i t i ga t io n includin g th e type s o f  informatio n an d dat a require d
th e relat iv e advantage s an d disadvantage s fo r  protectin g
intel lectua l  propert y an d researc h b y paten t  vs.trad e secret s an d
possibl e variation s i n licensin g arrangement s w i t h industr y and/o r
government.Curren t  trend s a s we l l  a s man y o f  th e predicte d change s
i n paten t  practic e an d genera l  handlin g o f  Intel lectua l  propert y
w i t h th e resultin g effect s o n curren t  decisio n makin g ar e
discussed.(Edite d autho r  abstract )

CODE CLASSIFICATIO N 902 ;  80 2
DESCRIPTEUR(S)  PATENTS AN D INVENTIONS*;Chemica l  Enginee r  ing;Patent s an d Invention s
IDENTIFICATEUR(S )  Abstrac t  only;Genera l  paten t  law ; Paten t  draf t  preparation ;

Intel lectua l  propert y

5/ 8 -  (C )  C.ei-meeting s
NUMERO SIGNALEMENT EIM-87-04860 5
TITR E ANGLAI S Securit y throug h licensing .
TITR E D U CONGRES Wescon/8 6 -  Conferenc e Record .
LIE U D U CONGRES Anaheim ,  CA ,  US A
DATE D U CONGRES 198 6 No v 18-2 0
NUMERO CONGRES 0975 3
AUTEUR(S)  ISHIMAR U M.
AFFILIATIO N Joh n Fluk e Manufacturin g Co ,  Everett ,  WA,  US A
ORGAN.  FINANCEMENT IEEE ,  Lo s Angele s Council ,  Lo s Angeles ,  CA ,  USA;IEEE ,  Sa n

Francisc o Ba y Are a Council ,  CA ,  USA;E1ectroni c Representative s
Assoc ,  Souther n Cal i forni a Chapter ,  CA ,  USA;Electronl c
Representative s Assoc ,  Norther n Californi a Chapter ,  CA ,  US A

CODE LANGUE EN G
CODE PAY S D'ORIGIN E U S
TITR E D U PERIODIQU E WesCon Conferenc e Record .
EDITEUR Electroni c Convention s Management ,  Lo s Angeles ,  CA ,  US A
SOURCE Pa p 23/2 ;  NP .  13 ;  6  Ref. ;  DP.  198 6
CODE JOURNAL 870 7
CODEN WCREDI
RESUME T o protec t  in te l lectua l  property ,  1 t  1 s necessar y t o understan d

whic h form s o f  protectio n ar e mos t  advantageous :  patents ,  trad e
secrets ,  copyrights ,  mas k wor k rights ,  o r  trademark.l t  1 s pointe d
ou t  tha t  i n orde r  t o profi t  w h i l e maintainin g security ,  1 t  i s
necessar y t o hav e a  licens e whic h covers :  warrantie s an d
l i a b i l i t i e s ,  taxes ,  expor t  regulations ,  marke t  share ,  an d fees .

CODE CLASSIFICATIO N 902 ;  72 3
DESCRIPTEUR(S)  PATENTS AN D INVENTIONS*;Compute r  Programming;Legislatio n
IDENTIFICATEUR(S )  Patente d programming;Trad e secre t  laws;Copyrights;Trademarks ;

Intel lectua l  property;Licens1n g

6/ 8 -  (C )  C.ei-meeting s
NUMERO SIGNALEMENT EIM-87-01912 4
TITR E ANGLAI S Ne w technolog y an d patents .
TITR E D U CONGRES Collectio n o f  Technica l  Paper s -  AIAA/ASIS/DODC I  Secon d Aerospac e

Compute r  Securit y Conference .
LIE U D U CONGRES McLean ,  VA ,  US A
DATE D U CONGRES 198 6 De c 2- 4
NUMERO CONGRES 0910 3
AUTEUR(S)  NEWMAN D .  B .
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ORGAN.  FINANCEMENT

CODE LANGUE
CODE PAYS D'ORIGIN E
TITR E D U PERIODIQU E
EDITEUR
SOURCE
CODE JOURNAL
CODEN
ISS N
RESUME

CODE CLASSIFICATIO N
DESCRIPTEUR(S)
IDENTIFICATEUR(S )

7/ 8 -  (C )  C.ei-mee t
NUMERO SIGNALEMENT
TITR E ANGLAI S
TITR E D U CONGRES

LIE U D U CONGRES
DATE D U CONGRES
NUMERO CONGRES
AUTEUR(S)
AFFILIATIO N
ORGAN.  FINANCEMENT

AIAA ,  Ne w York ,  NY ,  USA;America n So c fo r  Industria l  Security ,
Washington ,  DC,  USA;U S De p o f  Defens e Compute r  Inst ,  Washington ,
DC,  USA
ENG
ZZ
AIA A Pape r
AIA A ,  Ne w York ,  NY ,  US A
CP8612;  PP .  102-105 ;  1 2 Ref. ;  DP.  198 6
8703
AAPRAQ
0146-370 5
A devic e usin g ne w technolog y develope d afte r  a  paten t  ha s issue d
ca n infring e tha t  paten t  unde r  th e Doctrin e o f  Equivalents.A n
invento r  1 s require d t o disclos e th e bes t  mod e know n t o h i m fo r
practicin g hi s Inventio n a t  th e t im e o f  f i l i n g fo r  a
patent;however ,  h e i s no t  require d t o predic t  al l  futur e
development s whic h w i l l  enabl e practic e o f  th e Invention.(Autho r
abstract )
902;  90 1
PATENTS AN D INVENTIONS*;Engineering;Professiona l  Aspect s
Intel lectua l  property;Paten t  infringemen t

CODE LANGUE
CODE PAYS D'ORIGIN E
TITR E D U PERIODIQUE
EDITEUR
SOURCE
CODE JOURNAL
CODEN
ISS N
RESUME

ing s
EIM-87-01912 0
Protectio n o f  intel lectua l  propert y 1 n space .
Collectio n o f  Technica l  Paper s -  AIAA/ASIS/DODC I  Secon d Aerospac e
Compute r  Securit y Conference .
McLean,  VA ,  US A
1986 De c 2- 4
09103
LANDENBERGER J .  L .
Booz,  A l l e n &  Hamilto n Inc ,  Bethesda ,  MD,  US A
AIAA ,  Ne w York ,  NY ,  USA;America n So c fo r  Industria l  Security ,
Washington ,  DC,  USA;U S De p o f  Defens e Compute r  Inst ,  Washington ,
DC,  USA
ENG
US
AIA A Pape r
AIA A ,  Ne w York ,  NY ,  US A
CP8612;  PP .  80-85 ;  1 6 Ref. ;  DP.  198 6
8703
AAPRAQ
0146-370 5
Thi s pape r  addresse s Issue s concernin g th e protectio n o f
intel lectua l  propert y  i n th e spac e industry ,  fo r  th e Spac e Shutt l e
and Spac e Station.Th e autho r  define s intel lectua l  propert y an d
discusse s th e curren t  functiona l  an d securit y environment s o f  th e
Space Shutt l e an d th e propose d Spac e Station.Th e protectio n o f
intel lectua l  propert y 1 s define d a s a  fundamenta l  operationa l
consideratio n m th e Spac e Shuttl e an d Spac e Statio n becaus e
corporation s an d internationa l  user s  w i l l  provid e confidentia l  an d
proprietar y dat a t o operatin g team s an d crew s i n orde r  t o conduc t
onboar d experiments.Th e autho r  als o addresse s th e fac t  tha t
onboar d defens e mission s requir e in te l lectua l  propert y protectio n
t o protec t  nationa l  security.Th e pape r  conclude s b y identi fyin g
method s fo r  improvin g th e protectio n o f  intel lectua l  propert y  i n
th e Spac e Statio n environment.(Autho r  abstract )



B-5 6

CODE CLASSIFICATIO N 655 ;  902 ;  656 ;  657 ;  72 3

DESCRIPTEUR(S)  SPACE SHUTTLES*;Patent s An d Inven t  ions;Spac e Research;Dat a
Process1ng;Securit y o f  Dat a

IDENTIFICATEUR(S )  Intel lectua l  property;Spac e industry;Copyrights;Spac e statio n
compute r  networ k

8/ 8 -  (C )  C.ei-meeting s
NUMERO SIGNALEMENT EIM-87-01910 9

TITR E ANGLAI S Collectio n o f  technica l  paper s -  a1aa/as1s/dodci  secon d aerospac e
compute r  securit y conference .

TITR E D U CONGRES Collectio n o f  Technica l  Paper s -  AIAA/ASIS/DODC I  Secon d Aerospac e
Compute r  Securit y Conference .

LIE U D U CONGRES McLean ,  VA ,  US A
DATE D U CONGRES 198 6 De c 2- 4
NUMERO CONGRES 0910 3
ORGAN.  FINANCEMENT AIAA ,  Ne w York ,  NY ,  USA;Amer1ca n So c fo r  Industria l  Security ,

Washington ,  DC,  USA;U S De p o f  Defens e Compute r  Inst ,  Washington ,
DC,  USA

CODE LANGUE EN G
CODE PAY S D'ORIGIN E Z Z
TITR E D U PERIODIQU E AIA A Pape r
EDITEUR AIA A ,  Ne w York ,  NY ,  US A
SOURCE CP8612 ;  NP.  132 ;  DP.  198 6
CODE JOURNAL 870 3
CODEN AAPRAQ.
ISS N 0146-370 5

RESUME Thi s conferenc e proceeding s consist s o f  1 9 papers.Th e mai n
subject s ar e secur e compute r  systems ,  electroni c mai l  privac y
enhancement ,  mul t i leve l  secur e databas e managemen t  system ,
mu l t i l e ve l  dat a stor e design ,  secur e databas e managemen t  syste m
architectura l  analysis ,  spac e statio n informatio n syste m networ k
security ,  acces s contro l  an d privac y i n larg e distr ibute d systems ,
verificatio n o f  Integri ty ,  protectin g proprietar y right s 1 n th e
compute r  Industry ,  compute r  securit y acquisitio n management ,  an d
compute r  securit y an d use r  authentication .

CODE CLASSIFICATIO N 723 ;  722 ;  901 ;  90 2
DESCRIPTEUR(S)  DAT A PROCESSING*  ;Secur i  t y o f  Data*-.Compute r  System s D ig i t a l ;

Protect1on;Eng1neerin g Research;Patent s An d Invent1ons;Electroni c
Mai  1;Protec t  ion;Databas e Systems;Protec t  io n

IDENTIFICATEUR(S )  Secur e databas e systems;Intellectua l  property;Informatio n syste m
networ k security;Compute r  securit y management;E1re v
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1/3 5 -  (C )  C.compende x
NUMERO SIGNALEMENT EI-91-08397 0
TITR E ANGLAI S Medica l  technolog y transfer.Th e inventor' s prespectlve .
AUTEUR(S)  MARKS L .  A .
AFFILIATIO N Joh n Hopkin s Un iv ,  Baltimore ,  MD,  US A
TYPE D E DOCUMENT Journa l  A r t i c l e
CODE TRAITEMENT Genera l  Revie w
CODE LANGUE ENG
CODE PAYS D'ORIGIN E U S
TITR E D U PERIODIQU E Biome d Instru m Techno l
SOURCE VOL.  25 ;  NO.  1 ;  PP .  35-41 ;  1 0 Ref. ;  DP .  Jan-Fe b 199 1
CODE JOURNAL 910 7
CODEN BITYE 2
ISS N 0899-820 5
RESUME Th e purpos e o f  th i s pape r  i s t o provid e insigh t  int o th e

technolog y transfe r  proces s fro m th e inventor' s perspective.Topic s
addresse d includ e a  brie f  histor y o f  th e technolog y transfe r
process ,  a  loo k a t  ho w technolog y transfe r  i s farin g ove r  t ime ,
and discussion s o f  way s i n whic h th e Invento r  ca n participat e i n
and benefi t  fro m th e technolog y transfe r  process ,  mean s b y whic h
technolog y ca n b e transferred ,  th e protectio n o f  **1ntellectual* *
**property** ,  an d licens e structuring .
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RESUME Copyrigh t  woul d see m t o b e a n appropriat e subjec t  fo r  stud y b y th e

d isc ip l i n e o f  socia l  epistemolog y envisage d b y Shera.Socia l
epistemolog y wa s t o b e concerne d w i t h th e intel lectua l  processe s
of  societ y a s a  whole ,  rathe r  tha n pr imar i l y o f  th e
indiv idual .Thi s pape r  trace s th e developmen t  o f  significan t  term s
i n Unite d Kingdo m copyright :  o f  w r i t i ng ,  o f  a  l i terar y wor k
representin g Intellectua l  s k i l l  o r  labou r  i n whic h
**intellectual* *  **property* *  ca n inhere ,  an d o f  a  documen t  fo r
lega l  deposit.Th e analysi s i s undertake n w i t h a  t r i p l e Intention :
first ,  t o suppor t  th e thesi s tha t  w r i t i n g an d th e facult y fo r
intel lectua l  labou r  ar e unifyin g principle s fo r  document s an d
computers;secondly ,  t o plac e th e Copyright ,  Design s an d Patent s
Act  198 8 i n it s historica l  context;and ,  t h i r d l y ,  t o develo p th e
divergenc e betwee n a  wor k i n whic h copyrigh t  ca n subsis t  an d a
document  fo r  deposi t  int o a  measur e fo r  th e d imin ish in g proportio n
of  publishe d informatio n capture d b y lega l  deposit.(Autho r
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abstract )
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RESUME Th e effect s o f  change s i n th e industr ia l  R8. D c l imat e o n researc h

performe d a t  universit ie s i n bot h th e Eas t  an d West  ar e
examined.Th e approache s t o usin g universit y researc h fo r
indust r ia l  problem s take n b y SRC,  a  nonprofi t  Industr y consortiu m
base d i n Researc h Triangl e Park ,  NC,  b y th e Nationa l  Scienc e
Foundation ,  an d b y othe r  university-industr y collaboration s ar e
described.I n Europe ,  Grea t  Br i ta i n ha s take n th e lea d i n makin g
it s inst i tut ion s o f  highe r  educatio n mor e market-drive n b y
requirin g the m t o compet e fo r  contract s fro m industr y a s we l l  a s
fro m th e pub l i c sector.It s  universit ie s (an d thei r  Europea n
counterparts )  als o hav e becom e mor e consciou s o f  th e valu e o f
thei r  ** intel lectual* *  **property**.I n Japan ,  wher e industr ia l
researcher s hav e dominate d an d academi c R&D ha s no t  enjoye d muc h
esteem ,  suppor t  continue s fo r  f ie ld s o f  basi c researc h wher e th e
Japanes e hav e establishe d themselves ,  suc h a s controlle d nuclea r
fusio n an d high-energ y physics.Universitie s als o receiv e
considerabl e fundin g fro m th e Min is t r y o f  Education ,  Science ,  an d
Culture ,  an d sometime s addi t iona l  fundin g i s avai labl e a t  th e
prefectura l  level .

CODE CLASSIFICATIO N 901 ;  91 2
DESCRIPTEUR(S)  ENGINEERING RESEARCH*;ENGINEERING EDUCATION
IDENTIFICATEUR(S )  UNIVERSIT Y RESEARCH;UNIVERSITY INDUSTRY COOPERATION

4/3 5 -  (C )  C.compende x
NUMERO SIGNALEMENT EI-91-01230 1
TITR E ANGLAI S Cooperativ e researc h opportunitie s expan d w i t h do e nationa l  labs .
TYPE D E DOCUMENT Journa l  A r t i c l e
CODE TRAITEMENT Genera l  Revie w
CODE LANGUE EN G
CODE PAYS D'ORIGIN E Z Z
TITR E D U PERIODIQU E A m Cera m So c B u l l
SOURCE VOL.  69 ;  NO.  9 ;  PP .  1462-1464 ;  DP.  Se p 199 0
CODE JOURNAL 910 2
CODEN ACSBA7
ISS N 0002-781 2
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grant s nationa l  laboratorie s th e authorit y t o establis h mor e
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aggressiv e workin g relationship s w i t h stat e an d loca l  governments ,
Industry ,  an d universit ie s fo r  th e purpos e o f  developin g an d
transferrin g commerciall y valuabl e technologie s t o th e privat e
sector.The y no w ca n negotiat e Cooperativ e Researc h an d Developmen t
Agreement s (CRADA's )  tha t  offe r  man y advantage s bot h t o
U.S.Industr y an d t o th e laboratories.Impl1c1 t  1 n a  CRADA i s th e
ide a tha t  th e participant s ar e equa l  partner s bringin g t o th e
interactio n complementar y Ident i f iab l e capabil i t ie s tha t  w i l l  lea d
t o a  ne w o r  improve d produc t  fo r  th e marketplace.Th e primar y
purpose s o f  CRADA' s ar e th e advancemen t  o f  technologica l  knowledg e
and th e effectiv e transfe r  o f  technology ,  processes ,  R&D
capabi l i t ies ,  an d technica l  know-ho w t o th e privat e sector .
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RESUME Th e autho r  cover s th e lega l  Issue s o f  reverse-engineerin g someon e

else' s software ,  explainin g wha t  reverse-engineerin g act iv i t ie s
th e court s hav e foun d t o b e acceptabl e an d wha t  lega l  application s
ar e fo r  th e knowledg e yo u gaine d fro m revers e engineering.Sh e als o
define s doubl e prim e revers e engineerin g doubl e prim e an d present s
tw o theorie s regardin g it s use :  th e strict-constructlonis t  theory ,
whic h hold s tha t  reverse-engineerin g copyrighte d softwar e 1 s
alway s i l l e g a l ,  an d th e pragmatis t  theory ,  whic h take s a  muc h mor e
l ibera l  vie w o f  th e fair-us e privi lege .
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RESUME Severa l  lega l  area s o f  interes t  t o th e practicin g enginee r  ar e
discussed.The y are :  **intel lectual* *  **property* *  (ideas ,
copyrights ,  patents);workin g paper s (confidentiality ,  employees '
righ t  t o copies);workin g condition s (environment ,  relation s w i t h
others ,  compensation);governmen t  regulation s (rule s definin g a
qua l i f ie d engineer);ethic s (mora l  judgment s result in g i n lega l
consequence);an d forensi c engineerin g (responsibil it y fo r  desig n
decisions ,  depositions )
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EDITEUR ES A Pub l  Div ,  Noordwijk ,  Neth.Proceeding s o f  th e Colloquiu m o n

Manned Spac e Station s -  Lega l  Issues ,  Paris ,  Fr.No v 7- 8 1989 .
SOURCE NO.  305 ;  PP .  19-141 ;  DP .  1989 ;  LA .  French ,  Englis h
CODE JOURNAL 900 9
CODEN ESPUD4
ISS N 0379-656 6
RESUME Thi s conferenc e proceeding s contain s 1 5 paper s o n th e developmen t

of  a  spac e la w applicabl e t o th e Internationa l  Spac e Statio n
(Freedom).Th e lega l  issue s considere d includ e th e def ini t io n o f
th e concept s o f  spac e objec t  an d jurisdictio n an d control;th e
responsibi l i t y fo r  damag e t o th e Spac e Statio n o r  damag e cause d b y
i t ; th e concep t  o f  partnershi p an d internationa l  management;th e
condition s o f  acces s t o an d u t i l i z a t i o n o f  th e Spac e Station;th e
lega l  statu s o f  astronauts;transnat1ona l  movement s o f  goods ,
person s an d technologies;Spac e Statio n **intel lectual* *
**property* *  right s an d paten t  law;an d protectio n o f  invention s
made durin g commercia l  act iv i t y i n space.Technica l  an d
professiona l  paper s fro m thi s conferenc e ar e indexe d an d
abstracte d w i t h th e conferenc e cod e no.1330 7 i n th e E 1 Engineerin g
Meeting s (TM )  databas e produce d b y Engineerin g Information ,  Inc.I n
French ,  Engl is h
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TITR E ANGLAI S Possibl e solution s
AUTEUR(S)  MURPHY M.  F .
AFFILIATIO N Servic e Jur idique .  Le s Mureaux ,  F r
TYPE D E DOCUMENT Journa l  A r t i c l e
CODE TRAITEMENT Genera l  Revie w
CODE LANGUE FR E
CODE PAYS D'ORIGIN E F R
TITR E D U PERIODIQU E Eu r  Spac e Agenc y Spe c Pub l  ES A SP.Proceeding s o f  th e Colloquiu m o n

Manned Spac e Station s -  Lega l  Issues ,  Paris ,  Fr.No v 7- 8 1989 .
SOURCE NO.  305 ;  PP .  123-126 ;  6  Ref. ;  DP.  198 9
CODE JOURNAL 900 9
CODEN ESPUD4
ISS N 0379-656 6
RESUME Th e autho r  i s concerne d w i t h th e proble m o f  providin g protectio n

fo r  invention s realize d i n spac e b y privat e companie s engage d i n
industr ia l  act iv i t y i n spac e fo r  commercia l  purposes.Th e autho r
propose s tha t  Invention s realize d i n spac e b e protecte d b y
legislatio n o n th e patent s o f  th e compan y originat in g th e
experiment s generatin g thes e inven t  ions.Th e u l t imat e solutio n
appear s t o b e th e constructio n o f  a n Internationa l  bod y whic h
woul d issu e a  'spac e patent' ,  a  uniqu e industr ia l  t i t l e o f
ownership.I n French .
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RESUME Paten t  law ,  a s th e mos t  importan t  instrumen t  fo r  th e protectio n o f

technica l  innovations ,  ca n appl y o n spac e stations ,  objects ,  labs ,
modules ,  etc.I n pr inc ip le ,  ther e ar e mainl y th e sam e lega l
problem s 1 n paten t  la w t o b e resolve d bot h o n spac e station s an d
on earth;th e protectio n o f  ne w knowledg e an d inven t  ions.Th e
specia l  d i f f icu l t ie s ar e cause d b y th e applicatio n o f  differen t
nationa l  paten t  system s i n th e ver y confine d are a o f  a  spac e
station.(Autho r  abstrac t
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TITR E ANGLAI S Manufacturin g i n space.Protectio n o f  an d assignin g a  valu e t o
innovations. A user' s  viewpoin t

AUTEUR(S)  RAYNAUD J .  P. ;  VACHE V .
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RESUME Spac e agencie s ar e promotin g th e us e o f  spac e b y manufacturer s wh o

can ,  ove r  a  perio d o f  t ime ,  hel p t o tur n a  profi t  o n certai n
investment s mad e b y thes e agencles.However ,  1 n orde r  t o induc e
manufacturer s t o tak e th e ris k o f  manufacturin g i n space ,  1 t  1 s
necessar y t o ensur e th e protectio n o f  thei r
discoveries.Manufacturin g unde r  microgravit y condition s shoul d b e
part icular l y attractiv e t o th e bio-technolog y industr y fo r  th e
productio n o f  natura l  o r  modifie d proteins.Th e author s c i t e th e
cas e o f  a  collaborativ e projec t  involvin g manufacturer s fro m
severa l  differen t  Europea n countrie s fo r  carryin g ou t  spac e
bloseparatio n an d not e th e minimu m requiremen t  define d b y th e
partner s w i t h regar d t o th e protectio n o f  thei r  interests.I n
French .
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RESUME Thi s pape r  examine s th e principle s governin g **1ntellectual* *

**property* *  right s associate d w i t h Spac e Statio n act iv i ty ,  se t
fort h 1 n Ar t i c l e 2 1 o f  th e Intergovernmenta l  Agreement.Th e
principles ,  whic h ar e largel y choice-of-la w provisions ,  ar e
grounde d 1 n th e Spac e Statio n jurisdictiona l  maxi m tha t  th e
provide r  o f  a  Spac e Statio n f l i g h t  elemen t  retain s 'jurisdictio n
and control '  ove r  i t  an d 1 s responsibl e fo r  registerin g i t  a s a
spac e object.Th e curren t  statu s o f  Unite d State s Paten t  La w a s i t
relate s t o Invention s 1 n oute r  spac e i s examine d an d th e
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provision s o f  pendin g legislatio n 1 n implementatio n o f  th e IG A an d
clar i fy in g U.S.la w ar e analyzed.(Edite d autho r  abstract )
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RESUME A n explanatio n i s give n o f  th e fou r  basi c mechanism s fo r

safeguardin g **1ntel lectual* *  **property* *  r ights :  copyrights ,
paten t  r ights ,  trademarks ,  an d trad e secre t  laws.Th e exten t  t o
whic h the y ca n b e applie d t o compute r  hardwar e an d software ,  an d
t o wha t  purpos e an d w i t h wha t  results ,  i s explore d
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RESUME Th e principa l  form s o f  **1ntel lectual* *  **property* *  protectio n

fo r  neura l  network s i n th e Unite d State s includ e patents ,
copyrights ,  trad e secrets ,  an d mas k works.A s w i t h previou s form s
of  ne w technology ,  som e aspect s o f  neura l  network s transcen d
existin g lega l  categories.Thi s i s p r imar i l y du e t o thei r  dynami c
nature ,  a s we l l  a s th e imposs ib i l i t y o f  predefinin g th e traine d
stat e o f  th e system.A s a  result ,  thes e aspect s o f  neura l  networ k
technolog y ma y b e lef t  w i t h l i m i t e d protectio n u n t i l  Congres s o r
th e court s respon d b y customizin g curren t  law s t o f i t  thi s
technology ,  muc h a s the y hav e alread y don e w i t h compute r
software.Thi s art ic l e discusse s th e way s i n whic h neura l  network s
pose nove l  issue s i n **1ntellectual* *  **property* *  law ,  issue s
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tha t  w i l l  challeng e th e a b i l i t y o f  th e lega l  syste m t o provid e
adequat e protectio n b y stretchin g th e curren t  categories. A
strateg y 1 s recommende d fo r  inventor s an d attorney s i n thi s f ie l d
t o mi t iga t e th e weaknes s i n curren t  law s b y makin g optimu m us e o f
a combinatio n o f  th e existin g form s o f  protec t  ion.(Autho r  abstract )
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th e evolutio n o f  th e process ,  describ e th e curren t  situatio n i n
technolog y transfe r  i n universit ie s an d h i g h l i g h t  point s o f
Importanc e i n th e prosecutio n an d maintenanc e o f  a  stron g
**1ntel lectual* *  **property* *  progra m i n th e are a o f
biotechnology.I t  i s show n tha t  a  combinatio n o f  a  carefull y
monitore d paten t  progra m an d a  vigorou s licensin g progra m ar e
require d i f  a  Universit y Technolog y Transfe r  progra m 1 s t o b e
effective.However ,  onc e established ,  H  shoul d b e a n importan t
sourc e o f  revenu e an d publ i c recognitio n fo r  bot h th e invento r  an d
th e paren t  universit y
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nation s i s Influence d b y certai n curren t  lega l  trends.I n additio n
t o th e tradit iona l  Issue s o f  **1ntellectual* *  **property* *  an d
environmenta l  safety ,  th e practica l  regulator y issue s tha t
restric t  biotechnolog y researc h an d applicatio n ar e considere d i n
th i s paper.(Edite d autho r  abstract )
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missio n i s t o accelerat e Ih e crealion ,  del ivery ,  an d
commercializalio n o f  advance d microelectroni c an d compute r
lechnolog y b y providin g parlicipanl s w i t h t imel y an d compeUtiv e
researc h results.Th e aulho r  present s th e uniqu e history ,
operalion ,  an d researc h an d technolog y transfe r  act iv i t ie s o f  th e
collaborativ e venture.Th e revie w o f  MCC' s fiv e researc h efforl s
focuse s p r i m a r i l y o n th e computer-aide d design ,
packaging/inlerconnecl ,  an d high-lemperatur e superconducto r
programs.Selecle d researc h resull s ar e presented ,  an d shareholde r
us e o f  MCC technolog y i n interna l  processes ,  a s we l l  a s products ,
1s discussed.Concludin g remark s summariz e MCC' s accomplishment s
and conllnuin g challenges .
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RESUME Th e SRC (Semiconduclo r  Researc h Corpora l  ion )  wa s forme d i n 198 2 l o

conduc t  generic ,  cooperativ e universit y researc h i n th e f ie l d o f
inlegrale d circuils.A n overvie w i s provide d o f  th e methodologie s
use d b y th e SRC fo r  Ih e idenli f ical io n o f  pacin g
1ntegraled-c1rcu1 t  technologies ,  fo r  researc h progra m plannin g an d
managemenl ,  an d fo r  Ih e Iransfe r  o f  researc h resull s l o
members.Severa l  cas e sludie s ar e develope d lha l  i l lus l ra l e Ih e SR C
approac h l o Ih e conduc l  o f  researc h an d lha l  giv e a  perspecliv e o n
Ih e broa d spectru m o f  researc h result s bein g produced.Th e SRC ha s
foun d lha l  Ih e proces s o f  definin g generi c researc h goals ,
followe d b y Ih e developmen l  an d implemenlallo n o f  researc h plan s
l o achiev e Ih e slale d goals ,  provide s effecliv e focu s an d melric s
fo r  measurin g researc h progress.I I  i s  Ih e SRC' s experienc e lha l
focuse d universil y researc h ca n provid e subslanlia l  conlribulion s
l o Ih e advancemen l  o f  semiconduclo r  lechnolog y a s w e l l  a s a n
addil iona l  wor k forc e l o enhanc e Ih e induslry ,  universily ,  an d
governmen l  lechnica l  infraslruclur e o f  Ih e Unile d Slales .
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RESUME Durin g Ih e 1980s ,  a  ne w for m o f  collaboraliv e researc h an d

developmen l  emerge d i n Europe ,  Ih e US ,  an d Japan.I n ihi s ne w for m
of  join l  R&D,  companie s lha t  compet e agalns l  on e anolhe r  Joi n
logelhe r  fo r  Ih e purpos e o f  crealln g ne w proces s lechnolog y i n
specifie d domains.Thi s collaborallo n amon g compel!lor s i s
jusllfie d fo r  Ih e developmen l  o f  lechnologie s lha l  man y companie s
w i l l  u l l imalel y us e i n a  common manner.Suc h leak y lechnolog y
lyplcal l y canno l  b e effeclivel y prolecle d b y palen l  o r  olhe r
means,  an d Ihu s w i l l  no l  b e develope d excep l  Ihroug h collaboraliv e
means,  1 n whic h Ihos e wh o benefl l  jointl y Incu r  Ih e R8. D expense.I n
Europ e an d Japan ,  governmenl s lyp lca l l y provid e 50-70 % o f  Ih e cos t
of  suc h a  join t  project ,  w h i l e i n th e Unite d Slales ,  governmen l
suppor l  fo r  joln l  R&D 1 s jus l  no w beginnin g l o becom e
avallable.Th e R&D collaborallve s ar e describe d a s bein g o f  Iw o
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lypes :  th e secretariat ,  whic h 1 s a  coordinativ e body ,  an d Ih e
operalln g enli ly ,  whic h operale s U s ow n R& D laboralor y
fa d 1  Ules.Th e condillon s unde r  whic h eac h organlzaHona l  for m
appears ,  a s we l l  a s Ih e kind s o f  effor l  eac h for m lyp lca l l y
underlakes ,  ar e described .
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explollable ,  larg e financia l  commilmenl s ar e bein g made ,  an d
businessme n ar e increasingl y concerne d l o prolec l  Ihos e
inveslmenls.Th e nalur e o f  properl y righl s i n soflwar e i s
oullined.Issue s arisin g i n relalio n l o soflwar e 1 n general ,  an d
KBT i n parlicular ,  ar e considered ,  an d som e signiflcan l  area s o f
uncerlainl y ar e idenlif led.I I  shoul d no l  b e assume d lha l
inveslmen l  i n KBT-base d producl s an d applicallon s aulomalicall y
give s ris e l o properl y righl s i n Ih e resullin g soflware.Inveslor s
and lechnologisl s shoul d see k lega l  advic e a s t o whether ,  i n th e
relevan t  lega l  jurisdictions ,  copyrigh l  o r  olhe r  **1nlellectual* *
**property* *  right s appl y t o thei r  software.Furlher ,  the y shoul d
tak e Ih e slep s necessar y l o eslablis h an d relai n suc h
righls.(Aulho r  abslracl )
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RESUME Th e aulho r  examine s Ih e polenl ial l y negaliv e impac l  o f  Ih e U S

regulalion s o n Ih e developmen l  o f  advance d malerials ,  componenls ,
and syslems.H e give s hig h pr ior i l y l o modificalio n o f  U S anlilrus l
law s i f  Ih e U S i s t o hav e th e bes t  possibl e opportunil y l o compel e
w i l h mor e aggressiv e economie s abroad.H e idenl i f ie s expor l
control s a s l i m i t i n g th e a v a i l a b i l i t y o f  dat a t o U S f irm s engage d
i n developin g commercia l  applications.H e assert s lha l  pol icie s
musl  als o b e enacte d t o bette r  protec l  ** inlel leclual* *
**properly* *  righls .
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internaliona l  trad e conlaine d i n Ih e Omnibu s Trad e an d
Compelilivenes s Ac l  o f  198 8 ar e examined.Thes e includ e improvin g
proces s palen t  proteclion;oblainin g exclusio n order s fro m Ih e
Internaliona l  Trad e Commissio n unde r  Sectio n 33 7 o f  Ih e Tarif f  Ac l
of  1930 ,  whic h ha s bee n mad e easie r  fo r  **inlel leclual* *
**properly* *  owners;broade n in g Ih e powe r  o f  Ih e Unile d Slale s
Trad e Representative;an d providin g a  mor e prominen l  rol e fo r
** in le l lec lua l* *  **properly* *  righl s i n U S Irad e negotiation s

CODE CLASSIFICATIO N 716 ;  911 ;  902 ;  717 ;  71 8
DESCRIPTEUR(S)  TELECOMMUNICATION*;Marketing*;LEGISLATION;INDUSTRIA L ECONOMICS
IDENTIFICATEUR(S )  INTERNATIONAL TRADE;INTELLECTUAL PROPERTY RIGHT S

22/3 5 -  (C )  C.compende x
NUMERO SIGNALEMENT EI-89-09177 2
TITR E ANGLAI S **Inlel1eclual* *  **properly* *  righ l  issue s i n Ih e ne w trad e b i l l .
AUTEUR(S)  HOFFMAN G .  M. ;  MARCOU G .  T .
AFFILIATIO N Dickslein ,  Shapir o &  Morin ,  Washinglon ,  DC,  US A
TYPE D E DOCUMENT Journa l  A r l i c l e
CODE LANGUE EN G
CODE PAYS D'ORIGIN E U S
TITR E D U PERIODIQU E IEE E Techno l  So c Mag
SOURCE VOL .  7 ;  NO.  3 ;  PP .  4-8 ,  10 ;  DP.  Se p 198 8
CODE JOURNAL 890 9
CODEN ITSMD C
ISS N 0278-009 7
RESUME A  discussio n i s presenle d o f  majo r  fealure s o f  'Th e Omnibu s Trad e



B-6 9

and Compelilivenes s Ac l  o f  1987. '  Variou s provision s l o slrenglhe n
Ih e **1nlellectuaFl* *  **property* *  proteclio n afforde d l o U S
invenlor s an d l o Ih e owner s o f  U S **1nlelleclual* *  **properly* *
righl s ar e delailed.Suc h provision s include :  s imp l i f y in g Ih e
palen l  infringemenl.proceeding s unde r  paragrap h 33 7 o f  Ih e Tarif f
Acl;provid1n g palen l  owner s fo r  Ih e firs t  t im e wil h a  ne w caus e o f
aclio n fo r  infringemen l  o f  a  U S proces s palenl;an d requir in g Ih e
US Trad e Represenlaliv e l o i n i l i a l e accelerale d invesligalIon s o f
and impos e san d Ion s agains l  counlMe s lha l  den y adequal e an d
effecliv e proleclio n o f  **1nlelleclual* *  **properly* *  righl s
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**1nlelleclual* *  **properly* *  la w whic h impac l  o n th e
relationship ,  o r  il s  lerminalion ,  betwee n a n enginee r  an d hi s
employer.Thi s firs t  par l  deal s wi l h Ih e dul y o f  f i d e l i l y an d Ih e
obUgallon s Impose d i n relallo n l o confidenlia l
informa l  ion.(Aulho r  abslrac l
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as a  ne w desig n elemenl.Today ,  no l  onl y 1 s produc l  l i a b i l i t y a
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dominan l  issu e bu l  als o ar e copyrighl ,  Irademark ,  an d palen l
laws.A s desig n become s Ih e cr i l i ca l  sle p belwee n manufaclure r  an d
consumer ,  designer s an d manufaclurer s ar e protectin g thei r
investe d interesl.I n ihi s issu e Ih e Desig n Divis io n ha s edile d
paper s lha l  dea l  w i l h Ih e lega l  issue s o f  design.Queslion s ar e
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Intellectual property has become one of the keys to the management of high technology sectors
and communication systems. The concept is, however, used to describe a variety of different
situations influenced by the combined effect of technical and economic change.

From this results an intensive legal activity, not only in the passing of new legislation and the
creation of jurisprudence, but also in the field of contractual and professional practice, which is
becoming more important.

Although this process can be observed in a number of countries, it is far from being common to
them. The clash of national, and even regional concepts has already begun with the
internationalisation of technology transfer activity and the dissemination of information products
and services.

The aim of this Lecture Series is therefore to provide a few markers, to look at the prospects for
these trends and to assess the stakes involved, so as to enable better evaluation and control of
national and international legal practices. It is thus addressed to decision-makers in both the
public and private sectors, as well as to the managers of this strategic potential and those involved
in the information market.

This Lecture Series, sponsored by the Technical Information Panel of AGARD, has been
implemented by the Consultant and Exchange Programme.
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