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COPYRIGHT:  1971-198 1 

by 

Ronal d J  Mille n 

SUMMARY 

Thi s publicatio n i s a n updat e o f  Mr  A  H  Holloway' s 197 0 wor k ' A Stud y 
of  Copyright '  (Advisor y Repor t  N o 23) .  I t  describe s development s sinc e 
tha t  date ,  concentratin g o n th e situatio n i n th e Unite d State s o f 
Americ a an d th e Unite d Kingdom ,  bu t  includin g comment s o n th e positio n 
i n th e NATO member  nation s an d severa l  othe r  countries .  A s i n th e 
earlie r  publication ,  th e emphasi s i s o n photocopyin g i n librarie s an d o n 
othe r  matter s whic h directl y affec t  informatio n transfer ,  suc h a s 
softwar e an d databas e protection .  Some o f  th e curren t  internationa l 
development s ar e mentioned ,  includin g th e effect s o f  th e EE C an d th e 
accessio n o f  th e Sovie t  Unio n t o th e Universa l  Copyrigh t  Convention . 

1.  INTRODUCTION 

1. 1 Genera l 

Thi s publicatio n i s writte n t o updat e Mr  Arthu r  Holloway' s (1970 )  ' A Stud y o f 
Copyright 1.  Muc h ha s happene d i n th e intervenin g te n year s -  thoug h th e underlyin g 
proble m remain s jus t  a s confuse d an d intractable .  Hi s wor k include d a  pilo t  surve y o n 
th e subjec t  an d reflecte d th e considerabl e interes t  o f  th e da y i n th e nee d fo r 
legislativ e reform .  Barke r  (1970 )  publishe d i n th e sam e yea r  'Photocopyin g practice s 
i n th e Unite d Kingdom '  whic h wa s a  significan t  surve y base d o n wor k undertake n fo r  th e 
tw o internationa l  organization s concerne d wit h copyrigh t  (Unesc o an d th e Unite d 
Internationa l  Bureau x fo r  th e Protectio n o f  Intellectua l  Propert y (BIRPI)) .  Th e problem s 
tha t  wer e beginnin g t o b e recognize d an d discusse d the n ar e stil l  substantiall y  wit h u s 
and indee d hav e becom e wors e i n som e areas .  Thi s surve y follow s Mr  Holloway' s i n 
concentratin g o n matter s tha t  directl y affec t  informatio n transfe r  rathe r  tha n th e 
more genera l  area s suc h a s th e entertainmen t  industr y -  bu t  i t  i s  importan t  t o remembe r 
th e scal e o f  th e financia l  los s du e t o 'piracy '  i n th e for m o f  re-publication .  Boo k 
pirac y alon e i s estimate d t o depriv e publisher s o f  som e on e billio n dollar s o f  sale s 
eac h year .  Th e firs t  publicatio n o f  L e Carre' s 'Smiley' s People '  wa s a  pirate d paper -
bac k versio n availabl e i n Indi a tw o week s befor e th e hardbac k versio n wa s officiall y 
release d anywher e else .  An d certainl y th e recor d publishers ,  an d mor e recentl y th e fil m 
and vide o industry ,  hav e muc h caus e fo r  complaint . 

The copyrigh t  o f  mos t  concer n i n thi s stud y i s no t  commercia l  republicatio n bu t 
'on e of f  copying ,  no t  necessaril y  small-scale ,  o n th e ubiquitou s copyin g machine . 
Sawyer  (1979 )  ha s trace d th e histor y o f  wha t  w e no w refe r  t o a s reprograph y fro m th e 
earl y photosta t  machin e o f  190 5 t o th e beginnin g o f  xerograph y i n 1938 .  Fro m 195 0 
thes e machine s bega n t o becom e publicl y availabl e -  i n th e Unite d Kingdo m th e Paten t 
Offic e Library ,  no w th e Scienc e Referenc e Library ,  wa s on e o f  th e firs t  librarie s t o 
operat e thes e machine s i n 1959 .  Lik e i t  o r  not ,  thi s advanc e i n technolog y wa s t o 
influenc e no t  jus t  th e efficienc y o f  th e libraria n bu t  hi s rol e i n th e publishin g 
pattern .  Doyl e (1976 )  ha s describe d th e libraria n a s traditionall y servin g a s a  middle -
man betwee n author s an d user s but ,  a s th e problem s i n th e legislatio n hav e developed , 
now becomin g a  spokesma n fo r  th e use r  an d abandonin g th e arbite r  role .  Certainl y a n 
unhapp y feu d i s developin g an d on e i s hardl y surprise d t o hea r  i n a  recen t  dialogu e a t 
a seminar ,  ostensibl y concerne d wit h copyrigh t  refor m proposals ,  a n accusatio n o f  over -
pricin g b y publisher s rebuffe d b y a n accusatio n o f  undeserve d wag e inflatio n fo r 
librarians !  Th e rif t  exists ,  th e presen t  wedg e i s th e copyin g machin e bu t  furthe r  'ne w 
technology '  i s  followin g clos e behind . 

1. 2 Coverag e 

I  identif y th e followin g area s o f  chang e durin g th e las t  te n year s a s bein g o f 
direc t  relevanc e t o informatio n transfer : 

1)  th e ne w America n law ,  passe d i n 197 6 an d operatin g fro m th e beginnin g o f 
1978 ,  whic h i s no w movin g toward s it s firs t  review ; 

2)  move s toward s a  revise d Unite d Kingdo m law ,  currentl y th e Ac t  o f  1956 , 
followin g th e Whitfor d Committe e repor t  o f  197 7 an d th e Governmen t 
Consultativ e Pape r  (Gree n Paper )  o f  1981 ; 

3)  variou s development s i n othe r  countrie s suc h a s Germany ,  Australi a an d i n 
Scandinavia ; 

4)  complication s arisin g fro m internationa l  treaties ,  suc h a s th e Treat y o f  Rome, 
wher e th e desir e fo r  'free '  movemen t  o f  good s acros s border s may conflic t 
wit h nationa l  concept s o f  intellectua l  propert y rights ; 

5)  th e accessio n o f  th e Sovie t  Unio n t o th e Universa l  Copyrigh t  Conventio n i n 



1973 ;  an d 

6)  th e realizatio n tha t  th e pervasivenes s an d th e spee d o f  advanc e o f  ne w tech -
nolog y suc h a s microforms ,  computers ,  video ,  etc. ,  i s  makin g th e creatio n o f 
relevan t  legislatio n o n a  suitabl e timescal e almos t  impossible . 

To cove r  thes e area s I  hav e foun d th e framewor k use d b y Mr  Hollowa y jus t  a s suit -
abl e today .  I  wil l  describ e th e situatio n i n th e Unite d State s an d th e Unite d Kingdo m 
i n som e depth .  I  the n cove r  a  variet y o f  countries ,  i n alphabetica l  order ,  includin g 
th e member  nation s o f  NATO.  I  the n dea l  wit h som e specifi c  point s separatel y -  i n 
particular :  Internationa l  Copyrigh t  (Sectio n 5) ;  Translation s (Sectio n 6 ) ;  Patent s 
(Sectio n 7 ) ;  an d Softwar e an d Databas e Protectio n (Sectio n 8 ) .  Thes e latte r  woul d b e 
difficul t  t o dea l  wit h o n a  countr y b y countr y basis ,  thoug h inevitabl y th e coverag e I 
do achiev e wil l  b e oriente d toward s Unite d Kingdo m practic e an d experience . 

One aspec t  I  hav e skirte d roun d i s th e underlyin g ethica l  o r  mora l  argument . 
Difference s i n approac h i n th e variou s countrie s hav e ha d a  significan t  effec t  o n th e 
developmen t  o f  nationa l  legislatio n an d thi s i n tur n ha s mad e harmonizatio n b y inter -
nationa l  treat y al l  th e mor e difficult .  Ploma n (1980 )  writin g unde r  th e titl e 'Copy -
right :  intellectua l  propert y i n th e informatio n age '  offer s a n explanatio n an d a n 
analysi s o f  th e wide r  implication s o f  copyrigh t  a s a n instrumen t  fo r  orderin g th e flow s 
of  informatio n an d cultur e withi n an d amon g societies . 

1. 3 Furthe r  source s 

One majo r  differenc e betwee n my approac h an d tha t  o f  th e 197 0 publicatio n i s that , 
wherea s Mr  Hollowa y wa s substantiall y  origina l  i n hi s contribution ,  I  hav e necessaril y 
been largel y derivativ e i n orde r  t o revie w progres s ove r  th e te n yea r  period .  Thu s th e 
lis t  o f  reference s a t  th e en d o f  thi s repor t  i s  o f  particula r  importance .  T o giv e som e 
degre e o f  subjec t  approach ,  i n vie w o f  th e lac k o f  a n index ,  th e reference s ar e arrange d 
sectio n b y sectio n an d the n i n alphabeti c orde r  usin g th e Harvar d syste m o f  citation . 
More comprehensiv e bibliographie s exis t  suc h a s Wood (1974 )  whic h cover s 195 4 t o 197 4 
arrange d b y countr y an d subject .  McTagu e (1978 )  cover s a  simila r  period ,  195 5 t o 197 8 
but  concentratin g o n th e Unite d States .  Youn g (1980 )  cover s 196 4 t o 198 0 an d include s 
nationa l  an d internationa l  aspects ,  a s wel l  a s reprograph y an d compute r  databases . 
One boo k I  hav e foun d particularl y valuabl e whil e compilin g thi s repor t  i s  Taylo r  (1980 ) 
'Copyrigh t  fo r  librarians '  a s thi s treat s bot h th e historica l  backgroun d an d recen t 
developments ,  a s wel l  a s providin g practica l  advic e t o librarian s abou t  th e common o r 
garde n problem s tha t  aris e i n libraries . 

Copyrigh t  i s  derive d fro m legislatio n an d s o ofte n lega l  advic e need s t o b e sought , 
preferabl y fro m a  specialist .  I  hav e no t  trie d t o indicat e th e responsibl e governmen t 
department s countr y b y country ;  i n th e Unite d Kingdo m th e appropriat e bod y dealin g wit h 
th e operatio n o f  th e legislatio n i s th e Industria l  Propert y an d Copyrigh t  Departmen t  o f 
th e Departmen t  o f  Trad e a t  2 5 Southampto n Buildings ,  Chancer y Lane ,  Londo n WC2A 1AY . 
At  th e sam e addres s (t o b e scrupulousl y precis e wit h th e postcod e WC2A 1AW)  th e Holbor n 
Readin g Roo m o f  th e Scienc e Referenc e Librar y (previousl y th e Paten t  Offic e Librar y bu t 
now a  constituen t  par t  o f  th e Referenc e Divisio n o f  th e Britis h Library )  continue s t o 
hol d a  goo d referenc e stoc k o f  materia l  o n intellectua l  propert y legislation .  Thi s 
I  ca n vouc h fo r  a s I  wor k fo r  th e Scienc e Referenc e Library ,  s o thi s i s a n appropriat e 
poin t  t o sa y tha t  th e views ,  an d an y mistakes ,  i n thi s publicatio n ar e my ow n an d d o 
not ,  o f  course ,  necessaril y  reflec t  th e view s o f  th e Britis h Library .  A  furthe r  obviou s 
sourc e o f  materia l  o r  advic e o n aspect s o f  copyrigh t  relatin g t o librarie s an d inform -
atio n wor k i s th e Librar y Associatio n Librar y (no w als o a  par t  o f  th e Referenc e Divisio n 
of  th e Britis h Library )  a t  7  Ridgmoun t  Street ,  Londo n WC1E 7AE .  A  comprehensiv e lis t 
of  addresse s o f  relevan t  organization s i n th e Unite d Kingdo m i s give n b y Taylo r  (1980) . 

2.  UNITE D STATES OF AMERICA 

2. 1 Movement s toward s revisio n 

Ten year s ag o th e situatio n i n th e Unite d State s o f  Americ a wa s tha t  th e Copyrigh t 
Act  o f  190 9 ha d bee n revise d i n 194 7 an d re-enacte d a s titl e 1 7 o f  th e U S Code . 
Statutor y copyrigh t  wa s obtaine d b y includin g i n ever y publishe d cop y th e require d copy -
righ t  notice .  S o work s di d no t  hav e t o b e registere d a t  th e Librar y o f  Congress ,  bu t 
withou t  registratio n n o actio n fo r  infringemen t  coul d succeed .  Th e 190 9 Ac t  gav e th e 
copyrigh t  holde r  a  monopol y o f  printing ,  publishing ,  copying ,  an d sellin g th e work .  I t 
made n o mentio n o f  fai r  us e o r  fai r  dealing ,  bu t  variou s cour t  decision s enable d thi s 
concep t  t o b e use d a s a  defence .  I n 193 5 a  'gentleman' s agreement '  wa s reached ,  b y th e 
Join t  Committe e o n Material s fo r  Researc h an d th e Nationa l  Associatio n o f  Boo k Publishers , 
whic h allowe d librarie s t o mak e an d suppl y t o a  use r  a  singl e cop y o f  a  par t  o r  complet e 
wor k provide d tha t  i t  wa s accompanie d b y a  notic e tha t  th e use r  i s responsibl e fo r  an y 
infringemen t  i n th e us e mad e o f  th e cop y an d tha t  th e librar y make s n o profi t  fro m th e 
transaction .  Th e use r  ha d t o sig n a  declaratio n tha t  h e wante d th e cop y fo r  researc h 
i n plac e o f  a  loa n o f  th e origina l  o r  makin g a  manuscrip t  copy .  On e significan t  dif -
ferenc e fro m Unite d Kingdo m practic e wa s th e lac k o f  obligatio n o n th e maker s o f  th e 
cop y t o charg e a t  all ,  le t  alon e t o cove r  thei r  costs . 

Durin g th e 1960s ,  a s copyin g technolog y improved ,  th e positio n wa s clearl y 
unsatisfactor y an d ther e wa s a  serie s o f  suggestion s fo r  change .  Th e Unite d State s 



Copyrigh t  Offic e mad e a  numbe r  o f  proposal s i n 196 2 (Goldma n 1962) .  I n a n attemp t  t o 
improv e o n th e agreemen t  th e Join t  Librarie s Committe e o n Fai r  Us e i n Photocopyin g 
investigate d th e copyin g practice s i n a  numbe r  o f  larg e libraries .  I t  conclude d tha t 
copyrigh t  owner s ha d littl e t o fea r  an d tha t  librarie s shoul d satisf y order s fo r  singl e 
copie s withou t  an y specia l  formalities .  Verne r  Clap p (1963 ,  1968 )  pu t  forwar d an d dev -
elope d th e librarian s clai m tha t  copyin g service s ar e a n essentia l  elemen t  o f  thei r  role ; 
ar e necessar y t o thei r  effectiveness ;  ar e i n th e publi c interest ;  an d d o no t  significantl y 
damage copyrigh t  owners '  rights .  Lazousk a (1968 )  give s a  usefu l  summar y o f  U S legislatio n 
t o tha t  dat e an d o f  th e proposal s fo r  amendment .  Sh e give s a n accoun t  o f  th e scheme , 
propose d b y th e Committe e t o investigat e Copyrigh t  Problem s affectin g Communication s i n 
Scienc e an d Technolog y (CICP) ,  t o se t  u p a  voluntar y non-profit-makin g clearing-hous e 
whic h woul d gran t  licence s fo r  th e reproductio n o f  copyrigh t  materia l  an d collec t  royal -
tie s fo r  distribution .  Anothe r  surve y o f  U S la w i n th e ligh t  o f  th e propose d revision s 
i s Mark e (1967 )  whic h include s discussio n o n th e us e o f  copyrigh t  materia l  i n computer -
ise d informatio n storag e an d retrieva l  systems . 

The questio n a s t o whethe r  copyin g harm s sale s wa s controversia l  the n a s i t  i s  today . 
I  indicat e som e o f  th e evidence ,  an d th e sequenc e o f  th e argument ,  i n th e Unite d Kingdo m 
sectio n o f  thi s repor t  a s i t  i s  easies t  t o trea t  th e U K an d U S experienc e together .  Bu t 
certainl y b y th e lat e 1960s ,  a s xerograph y becam e commonplac e an d relativel y cheape r  tha n 
earlie r  processes ,  th e publisher s bega n t o expres s thei r  concer n firmly .  William s an d 
Wilkins ,  publisher s o f  som e 3 7 medica l  journals ,  bega n a  la w sui t  i n whic h the y sue d th e 
US Governmen t  fo r  infringemen t  throug h th e Nationa l  Institute s o f  Healt h an d th e Nationa l 
Librar y o f  Medicine .  Th e compan y claime d tha t  the y wer e losin g subscription s an d ha d 
alread y bee n force d t o ceas e publicatio n o f  tw o titles .  Th e Nationa l  Librar y o f  Medicin e 
was offerin g a  fre e photocop y service .  Th e initia l  decision ,  reache d b y th e U S Cour t 
of  Claim s i n 1972 ,  foun d tha t  infringemen t  ha d occurred .  Commissione r  Davi s said : 
"Whateve r  may b e th e bound s o f  fai r  us e a s define d an d applie d b y th e courts ,  (the ) 
defendan t  i s clearl y outsid e thes e bounds. "  H e considere d i t  unnecessar y fo r  th e compan y 
t o prov e actua l  damages ,  a s th e fac t  tha t  th e copie s wer e made ,  s o diminishin g th e 
company' s market ,  wa s sufficient .  Sha w (1972 )  give s a  detaile d analysi s o f  thi s repor t 
by th e Commissioner . 

The Unite d State s Governmen t  mad e a  successfu l  appeal ,  reache d b y a  majorit y vote , 
and wer e hel d fre e o f  liability .  Benjami n (1974 )  describe s thi s reversa l  o f  th e 
origina l  decision .  Th e cas e the n wen t  t o th e Suprem e Cour t  but ,  disappointingl y fo r 
bot h parties ,  a  fou r  t o fou r  deadloc k lef t  th e statu s qu o i n operatio n -  bu t  withou t 
establishin g an y vali d lega l  precedent .  I n thi s verdic t  th e poin t  wa s mad e tha t  fai r 
us e coul d includ e makin g a  complet e cop y an d th e nee d t o accommodat e th e interes t  o f 
scienc e wit h thos e o f  author s an d publisher s wa s mentioned .  Th e lac k o f  positiv e evidenc e 
of  actua l  los s o f  earning s wa s considere d significant .  Th e inabilit y  o f  th e publishe r 
t o prov e damag e wa s on e o f  th e reason s fo r  th e si x yea r  lengt h o f  th e case ,  whic h wa s 
anyway broadene d i n scop e becaus e o f  th e it s potentia l  significance .  On e o f  th e 
dissentin g judge s commented :  "Th e cour t  recognize s tha t  th e solutio n whic h i t  ha s under -
take n t o provid e i n thi s cas e i s pre-eminentl y a  proble m fo r  Congres s whic h shoul d 
decid e ho w muc h photocopyin g shoul d b e allowed ,  wha t  payment s shoul d b e mad e t o copy -
righ t  owners ,  an d relate d questions. "  Elsewher e th e cour t  declare d tha t  the :  "choice s 
involv e socia l  an d polic y factor s whic h ar e fa r  bette r  sifte d b y th e legislature. " 

2. 2 Th e Copyrigh t  La w Revisio n Bil l  o f  197 6 

The ne w legislatio n too k effec t  fro m 1  Januar y 197 8 followin g th e signin g o f  th e 
Copyrigh t  La w Revisio n Bil l  i n 1976 .  Keplinge r  (1980 )  o f  th e U S Copyrigh t  Offic e ha s 
sai d tha t  th e 197 6 Act ,  whil e no t  perfect ,  wa s a  bi g advanc e i n tw o ways :  "First ,  th e 
fundamenta l  lega l  premise s o n whic h America n copyrigh t  rest s wer e brough t  mor e int o 
lin e wit h th e principle s observe d i n othe r  develope d nation s an d i n internationa l  circles . 
Second ,  i n man y areas ,  th e ne w copyrigh t  la w too k int o accoun t  th e effec t  o f  technolog y 
on th e creation ,  disseminatio n an d us e o f  protecte d works. "  Thu s th e first ,  an d i n 
principl e th e mos t  significant ,  chang e i s th e provisio n o f  automati c copyrigh t  -  s o tha t 
th e copyrigh t  stem s fro m th e creatio n an d fixatio n o f  tha t  wor k i n som e tangibl e mediu m 
withou t  th e nee d t o publis h o r  register .  Th e nee d fo r  th e wor k t o b e human-readabl e ha s 
gone as :  "protectio n subsist s i n origina l  work s o f  authorshi p fixe d i n an y tangibl e 
mediu m o f  expression ,  no w know n o r  late r  developed ,  fro m whic h the y ca n b e perceived , 
reproduced ,  o r  otherwis e communicate d eithe r  directly ,  o r  wit h th e ai d o f  a  machin e o r 
device. "  Thi s automati c protectio n is .  a  prerequisit e fo r  complianc e wit h th e Bern e 
Convention ,  bu t  i t  remain s th e cas e that ,  t o tak e advantag e o f  al l  right s unde r  th e Act , 
registratio n i s stil l  required .  Fro m th e informatio n user' s poin t  o f  vie w th e secon d 
chang e i s o f  greate r  interes t  -  th e exten t  o f  chang e t o th e regulation s affectin g th e 
us e o f  reprography .  Th e Ac t  allow s exception s t o th e generall y exclusiv e reproductio n 
righ t  unde r  tw o headings :  (1 )  'fai r  use '  i n Sectio n 10 7 an d (2 )  reproductio n b y librarie s 
and archive s i n Sectio n 108 . 

Sectio n 10 7 codifie s fo r  th e firs t  tim e th e doctrin e o f  fai r  us e previousl y se t 
by cas e law .  Us e o f  copyrighte d materia l  i s  permissibl e fo r  suc h purpose s a s criticism , 
comment,  new s reporting ,  teachin g (includin g multipl e copie s fo r  classroo m use) , 
scholarshi p an d research .  Th e us e mus t  b e reasonabl e an d no t  harmfu l  t o th e right s o f 
th e copyrigh t  owner .  T o determin e fai r  us e th e sectio n lay s dow n guideline s whic h 
include : 

-  th e purpos e an d characte r  o f  th e use ,  includin g whethe r  i t  i s  o f  a  commercia l 
natur e o r  i s fo r  non-profi t  educationa l  purposes ; 



-  th e amoun t  an d substantialit y  o f  th e copyin g i n relatio n t o th e wor k a s a  whole ; 
-  th e natur e o f  th e wor k t o b e copied ;  an d 
-  th e effec t  o f  th e us e o n th e potentia l  marke t  fo r  o r  valu e o f  th e work . 

Sectio n 10 8 describe s th e specia l  copyin g right s fo r  librarie s an d archive s whic h 
ar e availabl e i f  th e followin g criteri a ar e met : 

-  th e cop y mus t  no t  b e mad e fo r  eithe r  direc t  o r  indirec t  commercia l  advantage ; 
-  th e collection s o f  th e librar y o r  archiv e mus t  b e ope n t o th e publi c o r  t o 

other s doin g researc h i n th e fiel d covere d b y th e collections ;  an d 
-  th e cop y mus t  includ e a  notic e o f  copyright . 

I f  thes e condition s ar e met  the n interna l  librar y copyin g o f  unpublishe d work s fo r 
preservatio n i s permitted ,  a s wel l  a s fo r  securit y o r  researc h us e i n anothe r  library . 
For  publishe d work s copyin g fo r  preservatio n o r  replacemen t  i s permitte d i f  a  furthe r 
cop y canno t  b e purchase d b y reasonabl e effort .  Fo r  user s th e qualifyin g librar y may 
make on e cop y o f  a  periodica l  articl e o r  othe r  contributio n t o a  copyrighte d collection , 
or  a  smal l  portio n o f  an y othe r  copyrighte d wor k providin g a  prescribe d notic e i s  dis -
playe d a t  th e orde r  point ,  an d o n th e orde r  form ,  indicatin g tha t  th e cop y i s mad e fo r 
th e purpose s o f  privat e scholarship ,  stud y o r  research .  Unde r  th e sam e condition s 
entir e work s may b e copie d i f  anothe r  cop y canno t  b e obtaine d a t  a  fai r  price .  Systemati c 
copyin g i s generall y prohibite d b y Sectio n 108(g )  bu t  wit h th e provis o tha t  reproductio n 
fo r  inter-librar y loa n purpose s may continue ,  s o lon g a s th e copyin g doe s no t  substitut e 
fo r  a  subscriptio n o r  purchas e o f  th e work . 

Guideline s o n th e interpretatio n o f  th e abov e tw o paragraph s o f  th e Ac t  hav e 
been publishe d bu t  the y ar e no t  par t  o f  th e la w thoug h the y hav e bee n accepte d b y th e 
House Judiciar y Committee .  Onl y th e guidelin e relatin g t o Sectio n 10 8 wil l  b e consid -
ere d here .  Th e othe r  tw o cover :  (1 )  th e educationa l  copyin g fro m book s an d periodical s 
and (2 )  th e educationa l  use s o f  music .  Th e guidelin e concerne d wit h librar y copyin g 
was prepare d b y th e Nationa l  Commissio n o n Ne w Technologica l  Use s o f  Copyrighte d Work s 
(CONTU).  Thei r  mai n rol e wa s t o investigat e an d presen t  t o Congres s recommendation s 
on ho w t o trea t  compute r  produce d works ,  software ,  dat a bases ,  etc. ,  an d thi s I  dea l 
wit h late r  unde r  my Sectio n 8  coverin g softwar e protection ,  etc .  Bu t  th e controvers y 
surroundin g intra-librar y copyin g le d t o CONTU includin g thi s a s a n are a fo r  investig -
atio n an d report .  Th e guidelin e the y hav e produce d define s th e wordin g i n th e Act : 
"suc h aggregat e quantitie s a s t o substitut e fo r  a  subscriptio n t o o r  purchas e o f  suc h 
a work "  t o equat e t o si x o r  mor e copie s o f  a n articl e o r  article s publishe d i n th e sam e 
periodica l  (periodica l  titl e tha t  is ,  no t  periodica l  issue )  withi n a  perio d o f  fiv e 
year s prio r  t o th e request .  Th e responsibilit y  fo r  keepin g suitabl e record s lie s wit h 
th e requestin g library .  Th e guidelin e i s t o b e reviewe d a s par t  o f  th e overal l  fiv e 
yea r  revie w mandate d b y th e Ac t  -  th e Copyrigh t  Offic e i s charge d wit h reportin g t o 
Congres s o n ho w Sectio n 10 8 ha s fare d i n balancin g th e right s o f  creator s wit h th e need s 
of  user s o f  copyrighte d works .  Naturall y Section s 10 7 an d 10 8 hav e bee n th e subjec t  o f 
intens e controvers y betwee n user s an d producers ;  Tsen g (1979 )  an d Keplinge r  (1980 )  hav e 
liste d som e o f  th e question s tha t  repeatedl y aris e an d wil l  hopefull y b e clarifie d i n 
th e fiv e yea r  review : 

-  ca n fai r  us e b e applicabl e whe n copie s excee d th e fiv e copie s fro m th e mos t 
recen t  fiv e year s give n b y th e CONTU guideline ; 

-  ho w doe s photocopyin g fo r  reserv e relat e t o th e educationa l  guidelines ; 
-  ar e th e provision s o f  Sectio n 10 8 applicabl e t o librarie s i n for-profi t  organ -

izations ;  an d 
-  ar e th e provision s o f  Sectio n 10 8 limiting ,  o r  d o the y exis t  o n to p o f  th e 

Sectio n 10 7 fai r  us e rights . 
Rishe r  (1977 )  ha s describe d th e firs t  tw o year s o f  CONTU' s operations .  Th e America n 
Librar y Associatio n (1975 )  give s a  summar y o f  th e argument s fo r  librar y photocopyin g 
and Stevenso n (1975 )  an d Seltze r  (1978 )  discus s th e doctrin e o f  'fai r  use' .  Reference s 
t o th e guideline s ar e als o give n i n th e bibliograph y unde r  Sectio n 10 . 

Some othe r  miscellaneou s feature s o f  th e Ac t  ar e wort h mentionin g here .  Area s 
denie d copyrigh t  include : 

-  device s an d form s use d fo r  measurin g an d recordin g rathe r  tha n conveyin g 
information ; 

-  common o r  standar d work s consistin g o f  informatio n tha t  i s common propert y suc h 
as calendars ,  heigh t  an d weigh t  charts ,  an d list s o f  table s take n fro m publi c 
documents ;  an d 

-  work s o f  th e Unite d State s Governmen t  (howeve r  publication s funde d b y th e U S 
Governmen t  fro m othe r  bodies ,  suc h a s th e report s publishe d throug h NTIS ,  ar e 
not  fre e o f  copyright) . 

The basi c ter m o f  copyrigh t  i s  increase d t o th e lif e o f  th e autho r  plu s fift y  year s 
(previousl y thi s wa s 5 6 year s fro m publicatio n i n tw o term s o f  2 8 years) .  Th e categor y 
'wor k mad e fo r  hire '  cover s wor k mad e b y specia l  orde r  o r  commission .  I n thi s cas e th e 
employe r  i s th e origina l  owne r  o f  th e copyrigh t  an d th e ter m se t  a t  7 5 year s fro m publi -
catio n o r  10 0 year s fro m creation ,  whicheve r  i s th e shorter .  Th e variou s exclusiv e 
right s permitte d b y copyrigh t  ownershi p ar e considere d completel y divisibl e bu t  transfer s 
ar e require d t o b e recorde d i n th e Copyrigh t  Office .  Taylo r  (1980 )  list s som e point s 
of  differenc e betwee n U K an d U S la w whic h includ e th e following : 

a)  ther e i s n o obligatio n o n th e make r  o f  a  cop y t o charg e fo r  it ; 
b)  th e criterio n o f  'public '  librarie s i s wide r  i n th e U S a s industria l  librarie s 

ar e include d s o lon g a s ther e i s som e availabilit y  t o peopl e i n th e field ; 
c )  certai n copyin g betwee n librarie s depend s not ,  a s i n th e UK ,  o n obtainin g 



permissio n o r  no t  bein g abl e t o trac e th e copyrigh t  owner ,  bu t  o n th e wor k 
bein g unobtainabl e a t  a  fai r  price ; 

d)  extract s complet e i n themselves ,  bu t  'contribution s t o a  copyrighte d 
collection '  ar e no t  regarde d a s a  substantia l  par t  (thi s woul d appl y t o 
conferenc e proceedings ,  etc.) ;  an d 

e)  librar y employee s canno t  b e sue d fo r  act s o f  infringement ,  o n thei r  machines , 
of  whic h the y wer e unaware . 

The basi c treatis e o n th e curren t  U S la w i s Nimme r  bu t  th e America n Librar y Associatio n 
(1977 )  giv e a  librarian' s guid e an d Thatche r  (1977 )  a  publisher' s guide .  IEE E (1977 ) 
explain s th e procedure s fo r  registration .  A  comprehensiv e genera l  accoun t  i s provide d 
by Johnsto n (1978) .  Thi s include s severa l  appendice s tha t  giv e th e wordin g o f  part s 
of  th e Ac t  an d associate d Copyrigh t  Offic e regulations . 

2. 3 Th e Copyrigh t  Clearanc e Cente r 

One o f  th e byproduct s o f  th e incomin g legislatio n wa s th e formatio n o f  th e Copy -
righ t  Clearanc e Cente r  (CCC )  i n 197 7 t o provide ,  o n a  non-profi t  basis ,  publishers ' 
permission s fo r  copying ,  an d t o collec t  an d distribut e fee s fo r  copyin g beyon d th e 
Sectio n 10 7 an d 10 8 limitations .  Inevitabl y th e Cente r  ha d a  slo w star t  bu t  i n 198 0 
th e royalt y collectio n exceede d $300,00 0 (compare d t o $243,00 0 i n 197 9 an d $59,00 0 i n 
1978 )  an d th e proportio n o f  th e revenu e availabl e fo r  redistribution ,  afte r  th e deduct -
io n o f  administrativ e costs ,  ha s increase d fro m 30 % i n 197 8 t o 457 °  i n 1980 .  Althoug h 
th e Cente r  i s prou d o f  th e fac t  tha t  i n 197 9 th e fee s distribute d t o publisher s wer e 
some fiv e time s th e figur e fo r  197 8 the y believ e th e numbe r  o f  copie s reporte d (fo r 
1979 )  t o hav e bee n onl y abou t  6 % o f  th e tota l  volum e o f  seria l  copyin g an d th e mor e 
tha n 3,00 0 publication s registere d wit h the m t o b e les s tha n 10 % o f  thei r  self-se t 
target .  Th e Center' s curren t  concer n i s th e integrit y o f  th e reportin g o f  copyin g b y 
commercia l  suppl y agencie s -  som e 6 0 majo r  commercia l  documen t  suppl y service s -  an d 
durin g 198 1 the y pla n t o sampl e user s t o establis h whethe r  appropriat e permission s ha d 
been obtaine d eithe r  fro m th e publisher s o r  fro m CCC.  Th e Cente r  contend s tha t  th e use r 
want s th e suppl y agenc y t o obtai n th e prope r  permission s becaus e th e en d use r  i s 
responsibl e unde r  th e law .  A  recen t  developmen t  ha s bee n th e expansio n t o th e Nether -
land s i n 1980 .  Thu s U S copyrigh t  owner s wil l  b e receivin g royalt y payment s fo r  U S 
publishe d article s bein g copie d there .  Th e Cente r  publis h a  handboo k fo r  user s (Copy -
righ t  Clearanc e Cente r  1977 )  tha t  explain s thei r  procedures .  Th e fina l  succes s o f  thei r 
operatio n -  financiall y a t  leas t  -  stil l  seem s t o han g i n th e balance .  Some report s 
durin g 198 1 hav e suggeste d som e elemen t  o f  publishe r  subsid y may b e required . 

2. 4 Curren t  development s 

The 197 6 Ac t  ha s a n inbuil t  revie w afte r  fiv e year s o f  operation .  Th e Copyrigh t 
Offic e i s du e t o repor t  t o Congres s i n Januar y 198 3 an d s o alread y th e publisher s an d 
user s ar e concerne d t o establis h thei r  respectiv e positions .  Seve n publisher s (Prince -
to n Universit y Press ,  Joh n Wiley ,  McGraw-Hill ,  Prentice-Hall ,  Basi c Books ,  Hol t  Rine -
har t  &  Winsto n an d Nelson-Hal l  supporte d b y th e Associatio n o f  America n Publisher s (AAP ) 
and th e Author' s Leagu e o f  America )  charge d a  commercia l  copyin g fir m (Gnomen )  wit h 
violatio n o f  th e copyrigh t  law .  Th e publisher s describe d thi s actio n a s a n attemp t  t o 
sto p wha t  the y sa y i s a  widesprea d practic e o f  reproducin g material s fro m copyrighte d 
book s an d periodicals ,  withou t  permission ,  fo r  us e i n colleg e courses .  Gnomen operate d 
i n fiv e universit y town s producin g hig h volum e copie s o f  assigne d readin g materials ,  a t 
th e reques t  o f  professors ,  fo r  purchas e b y students .  Th e cas e 'Basi c Book s v  Gnomen' 
was settle d b y agreemen t  betwee n th e partie s but ,  a s usua l  wit h a n ou t  o f  cour t  settle -
ment ,  th e underlyin g issue s hav e no t  bee n clarified .  Followin g thei r  succes s th e 
publisher s implie d tha t  othe r  commercia l  copyin g agencie s woul d b e sue d i f  the y di d 
not  compl y wit h th e term s o f  th e Gnomen order .  Thei r  pres s releas e indicated : 

"AAP als o expect s tha t  simila r  infringin g photocop y activitie s b y not-for-profi t 
institution s wil l  voluntaril y  b e brough t  withi n lega l  bounds .  A t  th e sam e tim e 
AAP i s monitorin g complianc e i n othe r  context s wher e ther e i s substantia l  evidenc e 
tha t  larg e volum e illega l  photocopyin g i s bein g done .  O f  particula r  concer n t o 
AAP i s th e photocopyin g bein g don e b y larg e for-profi t  organization s an d thei r 
in-hous e researc h librarie s an d informatio n services .  Thes e commercia l  firm s 
coul d ofte n appea r  t o utiliz e photocopyin g a s a  par t  o f  thei r  operation s t o a 
fa r  greate r  exten t  tha n th e copyrigh t  la w permits. " 

However  Mar y Hutching s (1980 )  ha s firml y pointe d ou t  tha t  th e settlemen t  i s mor e base d 
on th e economi c realitie s facin g th e tw o partie s (particularl y Gnomen)  tha n o n th e 
1976 Act .  Sh e say s tha t  severa l  aspect s o f  th e settlement :  "impos e restriction s o n 
Gnomen whic h ar e fa r  beyon d an y reasonabl e interpretatio n o f  th e Copyrigh t  Revisio n 
Act  o f  1976. "  Gnomen wer e particularl y involve d i n multipl e copyin g an d thi s wa s mor e 
or  les s completel y restricte d i n th e cour t  orde r  thoug h Hutching s point s ou t  tha t  i n 
some case s multipl e copyin g may b e 'fai r  use' .  Bu t  o f  mor e importanc e t o th e librar y 
communit y i s tha t  par t  o f  th e orde r  specifie d tha t  al l  copyin g don e o n th e premise s 
woul d b e considere d don e b y th e compan y -  eve n i f  unsupervise d b y thei r  staff .  Thi s i s 
a conditio n tha t  th e publisher s maintai n shoul d b e impose d generall y o n librarians ,  bu t 
at  presen t  ther e i s nothin g i n th e 197 6 Ac t  t o provid e fo r  this .  Mar y Hutching s 
stresse s tha t  settlemen t  agreement s ar e no t  declaration s o f  la w o r  bindin g precedent s 
and suggest s that:"Fea r  o f  litigatio n o r  confusio n ove r  th e meanin g o f  case s suc h a s 
Gnomen shoul d no t  caus e librarian s t o restric t  thei r  activitie s o r  thos e o f  thei r 



patron s i n way s no t  clearl y mandate d b y th e law. " 

Furthe r  lega l  actio n i s threatene d b y th e AA P agains t  variou s specia l  (for-profit ) 
librarie s operatin g without:"du e concer n fo r  th e copyrigh t  principle" .  I n particula r 
th e Associatio n i s concerne d wit h th e basi c importanc e o f  obtainin g a  judicia l  inter -
pretatio n o f  Sectio n 10 8 o f  th e 197 6 Act .  Charle s Lieb ,  th e Association' s copyrigh t 
attorney ,  talkin g i n May 198 1 said :  "I f  Sectio n 10 8 doe s no t  giv e u s th e right s w e 
believ e i t  does ,  w e hav e t o kno w wha t  t o g o bac k t o Congres s t o as k for. "  Gro s (1980 ) 
has writte n a t  som e lengt h o n th e impac t  o f  copyrigh t  infringemen t  an d photocopyin g o n 
publishin g profitabilit y  i n bot h th e U S an d UK . 

At  th e fina l  Copyrigh t  Offic e hearin g t o gathe r  informatio n fo r  th e fiv e yea r 
revie w (earl y i n 1981 )  Davi d Waite ,  presiden t  o f  th e CCC,  testifie d tha t  analyse s o f 
photocop y transactio n report s indicate d non-complianc e b y a  ver y larg e numbe r  o f  research -
oriente d industria l  firm s believe d t o b e heav y photocopiers ;  sinc e a  handfu l  o f  R  an d D 
firm s d o repor t  extensiv e activity .  A t  th e sam e hearin g th e AA P charge d tha t  th e for -
profi t  use r  communit y generall y doe s no t  repor t  an d pa y fo r  photocopyin g o f  scientifi c 
and technica l  journa l  article s an d tha t  th e Specia l  Librarie s Associatio n (SLA )  ha d 
discourage d use r  participatio n i n th e CCC.  Th e opposin g viewpoin t  o f  th e libraria n wa s 
put ,  a t  thi s hearing ,  b y Rober t  Wedgeworth ,  executiv e directo r  o f  th e America n Librar y 
Associatio n (ALA) ,  wh o said :  "onl y a  smal l  percentag e o f  librar y photocopyin g fall s 
outsid e th e limit s o f  fai r  use. "  H e continued ,  t o argu e tha t  librarian s ha d agai n an d 
agai n submitte d evidenc e o f  complianc e an d tha t  th e copyrigh t  la w achieve d it s purpos e 
and shoul d no t  b e change d unles s publisher s coul d prov e a  causa l  relationshi p betwee n 
photocopyin g practice s an d a  declin e i n journa l  subscriptions .  H e suggeste d tha t  th e 
lo w us e o f  th e CCC wa s becaus e it s jurisdictio n an d service s wer e limited .  E  K  Gannett , 
of  th e IEEE ,  disagree d an d testifie d tha t  question s concernin g th e effect s o f  photo -
copyin g o n subscriptio n trend s ar e no t  onl y unanswerabl e bu t  'almos t  irrelevant '  owin g 
t o curren t  trend s i n informatio n acces s an d transfer .  Deepl y concerne d abou t  th e wide -
sprea d confusio n ove r  wha t  constitute s systemati c copying ,  Gannet t  aske d th e Registra r 
of  Copyright s t o recommen d th e developmen t  o f  guideline s b y a  neutra l  body .  Davi d 
Wait e agree d wit h thi s sayin g tha t  h e believe s mos t  industria l  organization s an d man y 
other s will :  "voluntaril y  compl y wit h th e permission-to-cop y requirement s i n th e ne w 
la w i f  give n a n authoritativ e an d clea r  interpretation. "  Fro m th e industria l  user s 
sid e cam e a  suggestio n tha t  th e la w b e amende d t o provid e 'statutor y relie f  i n thos e 
instance s wher e a  use r  ha s mad e reasonabl e effort s t o obtai n permissio n bu t  withou t 
respons e fro m th e publisher .  Th e AA P considere d thi s reasonable .  Wedgeworth ,  fo r 
th e librarians ,  finishe d hi s testimon y wit h a  cal l  t o publisher s an d author s t o joi n 
librarian s i n discussion s abou t  th e electroni c distributio n o f  copyrighte d materials . 
Rathe r  tha n condemmin g libraries ,  publisher s an d author s should :  "joi n librarian s i n 
plannin g ho w th e electroni c network s ca n b e structure d t o suppor t  publishin g an d author -
shi p whil e providin g user s wit h greate r  acces s t o publishe d work s throug h librarie s an d 
othe r  agencies. " 

Certainl y th e curren t  technolog y i s s o comple x an d varie d tha t  th e 'electroni c 
journal '  an d 'electroni c mail '  ar e no t  th e onl y likel y developments .  Publicatio n o n 
demand -  o n har d cop y -  fro m larg e databank s i s no w bein g considere d an d seem s practic -
abl e i f  th e inpu t  cost s ca n b e kep t  low .  Detail s o f  suc h a  proposa l  (ADONIS )  ar e give n 
i n Sectio n 3  coverin g th e UK.  Apar t  fro m th e CCC,  othe r  suggestion s hav e bee n mad e i n 
th e Unite d State s fo r  centralise d schemes .  A n ambitiou s documen t  deliver y service ,  th e 
Journa l  Articl e Copyin g Syste m (JACS )  wa s se t  u p b y th e Nationa l  Technica l  Informatio n 
Servic e (NTIS )  bu t  faile d t o mee t  it s expecte d usag e level s an d wa s terminated .  Th e 
service ,  i n it s experimenta l  phase ,  i s describe d b y Urbac h (1977) .  Larg e scal e commer -
cia l  authorize d cop y suppl y agencies ,  suc h a s th e Institut e fo r  Scientifi c  Informatio n 
(ISI )  continu e t o serv e man y needs .  Proposal s hav e bee n mad e fo r  th e establishmen t  o f 
a Nationa l  Periodical s Cente r  (NPC )  bu t  despit e suppor t  a t  on e tim e o r  anothe r  fro m 
librarian s an d publisher s thi s projec t  i s  stil l  unde r  debat e (Sage r  197 9 an d Savag e 1979) . 

The man y question s relatin g t o th e copyrigh t  coverag e o f  compute r  softwar e an d 
associate d matter s I  wil l  dea l  wit h i n Sectio n 8 .  Suffic e i t  t o sa y her e tha t  th e 
1976 Ac t  lef t  th e situatio n unclea r  whil e CONTU carrie d ou t  it s investigations .  How-
eve r  Congres s ha s sinc e passe d th e Compute r  Softwar e Copyrigh t  Ac t  o f  198 0 whic h 
protect s th e right s o f  individual s an d companies ,  wh o develop ,  sel l  an d leas e compute r 
programs ,  b y addin g program s t o th e lis t  o f  writing s i n whic h exclusiv e right s may b e 
grante d fo r  th e copyrigh t  term . 

3.  UNITE D KINGDOM 

3. 1 Introductio n 

Copyrigh t  la w i n th e Unite d Kingdo m date s bac k t o 1709 .  Initiall y  a  for m o f 
protectio n fo r  author s i t  followe d certai n common la w right s datin g bac k t o th e fifteent h 
century .  Th e Ac t  o f  Quee n Anne' s reig n wa s late r  extende d t o cove r  othe r  type s o f 
creativ e activity ,  suc h a s painting ,  sculpture ,  etc. ,  an d t o cove r  furthe r  exclusiv e 
rights ,  suc h a s translating ,  dramatizing ,  etc .  Th e principl e behin d creatin g thes e ex -
clusiv e right s ca n b e see n a s on e o f  natura l  la w -  o f  protectin g 'th e fruit s o f  a  man' s 
creativ e labour 1 s o fa r  a s profitabl e exploitatio n i s concerned .  Apar t  fro m thi s 
protectio n agains t  th e plagiaris t  th e communit y a s a  whol e shoul d benefi t  i f  creativit y 
i s encourage d b y rewar d -  creativit y bein g on e o f  th e essentia l  element s fo r  th e 



progres s an d well-bein g o f  th e community . 

3. 2 Curren t  legislatio n 

The presen t  195 6 Ac t  followe d th e repor t  o f  th e Gregor y Committe e (1952) . 
Whil e th e Ac t  remain s i n forc e -  an d wit h th e lates t  consultativ e pape r  jus t  publishe d 
i n 198 1 w e ca n expec t  n o fres h legislatio n fo r  som e tim e -  ther e ar e man y goo d guide s 
describin g it s content .  S o I  wil l  giv e a  brie f  outlin e belo w an d concentrat e o n th e 
aspect s o f  th e la w relatin g t o reprography .  Fo r  a  ful l  accoun t  Skon e Jame s (1980 ) 
'Copinge r  an d Skon e Jame s o n Copyright '  remain s th e definitiv e wor k o n U K copyrigh t  an d 
i s no w i n it s 12t h edition .  Howeve r  i t  i s  no t  writte n fo r  th e layma n an d th e fac t  tha t 
th e presen t  la w i s confusin g an d lack s cas e la w fo r  preceden t  make s an y accoun t  writte n 
fo r  th e lega l  professio n difficul t  t o grappl e with .  Anothe r  substantia l  an d comprehen -
siv e wor k jus t  published ,  title d 'Th e Moder n La w o f  Copyright '  (Laddi e e t  al .  1980) , 
include s opinio n an d a  goo d commentary .  Gibbs-Smit h (1974 )  remain s a  brie f  bu t  readabl e 
accoun t  publishe d b y th e Museums Associatio n an d thu s coverin g photography ,  sculpture , 
painting ,  etc. ,  a s wel l  a s dealin g wit h th e printe d word .  A  genera l  guid e writte n b y a 
solicito r  t o cove r  al l  aspect s o f  copyrigh t  includin g industria l  design s i s title d ' A 
User' s Guid e t o Copyright'(Flin t  1979 )  bu t  inevitabl y th e treatmen t  o f  specifi c  areas , 
suc h a s copyrigh t  i n libraries ,  i s  brief .  Certainl y th e bes t  recen t  guid e fo r  peopl e 
primaril y concerne d wit h librar y an d informatio n wor k ha s bee n provide d b y L  J  Taylo r 
(1980 )  'Copyrigh t  fo r  Librarians' .  Thi s cover s tw o function s a s i t  incorporate s bot h a 
ver y valuabl e prime r  fo r  th e libraria n o r  librar y use r  a s t o wha t  th e la w permit s an d 
als o a  thoroug h accoun t  o f  th e backgroun d t o th e presen t  debat e o n propose d copyrigh t 
legislation .  I t  include s a n accoun t  o f  th e presen t  problems ,  th e Whitfor d Repor t 
and reactions ,  an d treatmen t  o f  specia l  area s o f  interes t  suc h a s microforms ,  computers , 
audiovisual ,  etc . 

The presen t  Ac t  i s no t  intende d t o provid e monopol y protectio n i n th e wa y tha t 
paten t  legislatio n doe s -  th e inheren t  ide a i s no t  protecte d an d i t  i s  accepte d tha t  a 
secon d perso n may arriv e a t  a  virtuall y identica l  resul t  independently .  Th e Gregor y 
Committe e pointe d ou t  tha t  th e 191 1 Ac t  wa s no t  specifi c  o n thi s poin t  an d recommende d 
that :  " a poin t  o f  suc h fundamenta l  importanc e shoul d b e clearl y stated '  bu t  n o provisio n 
was mad e i n th e 195 6 Act .  Th e Whitfor d Repor t  (1977 )  repeate d thi s recommendatio n fo r 
any futur e legislation . 

Works covere d b y th e 195 6 Ac t  includ e traditiona l  item s -  literary ,  dramati c an d 
musica l  works ,  artisti c  work s suc h a s paintings ,  sculptures ,  photographs ,  work s o f 
architecture ,  etc. -  a s wel l  a s th e ne w technolog y item s suc h a s film ,  soun d an d vide o 
recording ,  broadcasts ,  etc .  Th e developmen t  o f  photo-typesettin g technique s i s recog -
nize d b y a  specifi c  (thoug h shor t  ter m -  2 5 years )  copyrigh t  i n th e typographica l 
arrangemen t  o f  publishe d work s a s distinc t  fro m an y copyrigh t  i n thei r  contents . 

No registratio n formalitie s ar e require d t o obtai n copyrigh t  -  i t  come s int o 
existenc e a s soo n a s th e wor k i s writte n o r  created ,  whic h woul d includ e b y dictatio n 
or  b y direc t  inpu t  int o a  computer .  Work s originatin g i n mos t  othe r  countrie s ar e give n 
protectio n i n th e U K followin g reciproca l  arrangement s covere d b y th e tw o internationa l 
copyrigh t  convention s t o whic h th e U K belong s -  th e Bern e Conventio n an d th e Universa l 
Copyrigh t  Convention . 

The norma l  ter m o f  copyrigh t  i s  th e lifetim e o f  th e autho r  plu s 5 0 years ,  althoug h 
fo r  mos t  unpublishe d work s th e copyrigh t  i s  indefinit e unti l  publicatio n an d the n 
expire s afte r  a  furthe r  5 0 years .  I n th e cas e o f  photographs ,  recordings ,  films ,  broad -
casts ,  etc. ,  th e copyrigh t  expire s 5 0 year s afte r  firs t  publicatio n o r  broadcast . 

The protectio n conferre d b y copyrigh t  i s  infringe d b y copying .  Th e copyin g nee d 
not  b e exac t  an d i t  may b e i n an y materia l  form ,  s o tha t  translatin g a  nove l  o r  adapt -
in g i t  fo r  stag e o r  fil m woul d b e a n infringement .  I t  i s  als o a n infringemen t  t o perfor m 
a protecte d wor k i n public ,  t o broadcas t  o r  exhibi t  i t  -  thes e ar e know n a s restricte d 
act s an d ar e full y  define d i n th e legislation . 

To clai m copyrigh t  i n a  wor k th e autho r  mus t  hav e expende d skil l  o r  labou r 
creatin g it .  I t  mus t  b e original ,  thoug h i t  nee d no t  b e novel .  Literar y o r  artisti c 
work ,  i n th e contex t  o f  th e Act ,  doe s no t  impl y a  valu e judgement .  A  telephon e direct -
or y i s a  literar y work ,  a  drawin g o f  a  machin e par t  a n artisti c work ,  etc .  Compilation s 
deriv e protectio n followin g th e creativ e wor k involve d i n producin g them .  Indexe r 
(1972 )  discusse s th e specifi c  proble m o f  copyrigh t  i n indexes . 

One reaso n fo r  th e complexit y o f  th e Ac t  an d fo r  th e ensuin g problem s i s tha t 
many dramati c production s involv e a  vas t  rang e o f  copyrigh t  owner s simpl y becaus e o f  th e 
rang e o f  creativ e authorshi p required .  Plot ,  script ,  design ,  music ,  etc. ,  ar e al l  inter -
linked .  Ad d t o thi s th e fac t  tha t  an y specifi c  copyrigh t  i s  divisible ,  i n th e sens e 
tha t  right s fo r  sa y adaptatio n t o a  dramati c wor k ca n b e spli t  fro m right s fo r  sa y 
translation ;  an d on e ca n se e th e nee d fo r  a  grea t  dea l  o f  effor t  t o kee p trac k o f  every -
thing .  Thi s specialize d are a i s beyon d th e scop e o f  thi s publicatio n an d I  inten d t o 
concentrat e o n copyrigh t  a s i t  affect s conventiona l  informatio n transfe r  an d usage . 
Not  tha t  thi s concep t  o f  multipl e copyrigh t  i s  irrelevan t  a s illustration s o r  plate s 
i n a  publicatio n coul d affec t  it s  copiabilit y  i n som e circumstance s an d th e additiona l 
wor k involve d i n compilin g a n index ,  antholog y o r  encyclopedi a wil l  produc e th e compil -
atio n copyrigh t  mentione d abov e separat e an d distinc t  fro m th e copyright s i n th e 
individua l  items .  Specia l  provision s ar e mad e fo r  creation s b y Governmen t  employee s 



suc h tha t  th e copyrigh t  i s  veste d i n th e Crown ,  unlik e th e situatio n i n th e Unite d 
State s wher e suc h publication s ar e hel d t o b e fre e o f  copyright .  Crow n Copyrigh t  i s 
describe d b y Pemberto n (1971) . 

Much o f  th e controvers y surroundin g th e presen t  la w arise s fro m th e exception s 
made t o th e otherwis e exclusiv e right s enjoye d b y th e copyrigh t  owner .  Th e thre e mos t 
importan t  circumstance s whe n doin g a  restricte d ac t  withou t  th e authorit y o f  th e copy -
righ t  owne r  doe s no t  constitut e a n infringemen t  are : 

-  fai r  dealin g 
-  us e o f  les s tha n a  substantia l  par t  o f  th e wor k 
-  us e fo r  th e purpose s o f  a  judicia l  proceeding . 

The las t  o f  thes e need s n o furthe r  clarification .  Fai r  dealin g i s describe d i n th e Ac t 
thus :  "N o fai r  dealin g wit h a  literary ,  dramati c o r  musica l  wor k fo r  th e purpose s o f 
researc h o r  privat e stud y shal l  constitut e a n infringemen t  o f  th e copyrigh t  i n th e work. " 
Taylo r  (1980 )  examine s i n som e detai l  th e relationshi p betwee n Sectio n 6  i n th e Act : 
'fai r  dealing '  an d Sectio n 7 :  'specia l  exception s a s respect s librarie s an d archives ' 
and conclude s tha t  th e fai r  dealin g claus e i s n o defenc e fo r  th e librarian ,  bu t  onl y 
fo r  th e individual .  Th e defenc e of :  'no t  a  substantia l  par t  o f  th e work '  i s  availabl e 
t o both .  Sectio n 7  allow s specifie d categorie s o f  librar y (mos t  librarie s i n fac t  othe r 
tha n thos e o f  potentiall y profit-makin g organization s suc h a s commercia l  firm s an d 
publi c corporations )  t o mak e fo r  a  use r  n o mor e tha n on e articl e fro m an y on e periodica l 
issue .  Fo r  non-periodica l  publication s th e librar y ha s a  choice .  I t  ca n cop y a  par t 
tha t  i s  les s tha n substantial ,  bu t  onl y a n individua l  ca n excee d thi s b y claimin g th e 
exceptio n fo r  fai r  dealing .  Alternativel y th e librar y can ,  unde r  Sectio n 7 ,  see k th e 
permissio n o f  th e copyrigh t  owne r  -  i f  h e canno t  b e trace d th e librar y ca n the n suppl y 
a researche r  o r  privat e studen t  a  'reasonabl e part '  o f  th e work .  Th e lac k o f  guidance , 
eithe r  fro m th e Ac t  o r  fro m cas e law ,  a s t o th e meanin g o f  'substantial' ,  'reasonable ' 
or  o f  th e amoun t  permissibl e unde r  'fai r  dealing '  ha s bee n on e o f  th e majo r  problems . 
The Societ y o f  Author s an d th e Publisher s Associatio n (1965 )  publishe d a  guidelin e 
'Photocopyin g an d th e Law '  whic h indicate d th e maximu m lengt h o f  a n extrac t  tha t  th e tw o 
bodie s regarde d a s no t  amountin g t o a  substantia l  par t  o f  th e work .  Thi s limi t  ( a singl e 
extrac t  o f  u p t o 4,00 0 words ,  o r  a  serie s o f  extract s u p t o a  tota l  o f  8,00 0 word s wit h 
no singl e extrac t  exceedin g 3,00 0 word s -  wit h th e overal l  provis o tha t  th e tota l  amoun t 
copie d shoul d no t  excee d 10 % o f  th e complet e work )  i s thu s normall y applie d i n libraries . 
As thi s exceptio n doe s no t  com e unde r  Sectio n 7  thi s guidelin e i s usabl e b y al l  libraries , 
not  jus t  th e specifie d ones .  A  late r  editio n o f  th e guidelin e wa s issue d b y th e Britis h 
Copyrigh t  Counci l  (1970 )  bu t  th e quantitie s remaine d unchanged . 

Copyin g technolog y an d th e patter n o f  copyin g hav e change d substantiall y  sinc e 
1965 .  Hardi n (1977 )  ha s illustrate d th e potentia l  proble m facin g scholarl y publishin g 
by pointin g ou t  that ,  i n th e earl y day s o f  copying ,  th e rati o o f  cop y cos t  t o prin t 
cos t  wa s o f  th e orde r  o f  thre e t o one ;  wherea s b y 197 7 th e rati o ha d reverse d t o on e t o 
two ,  o r  perhap s on e t o fou r  i f  doubl e pag e copyin g wa s used .  B y extendin g hi s argumen t 
t o untypica l  materia l  suc h a s standar d specifications ,  marke t  survey s o r  tabula r  data , 
one ca n no w fin d ratio s o f  on e t o te n an d higher .  Indee d i n 197 4 th e Britis h Standard s 
Institutio n (BS D issue d a  statemen t  throug h th e Librar y Associatio n (LA )  an d th e 
Britis h Librar y (BL )  tha t  the y wer e no t  a  part y t o th e 196 5 guidelin e (Hop e 1974) . 
Certainl y wha t  precedent s exis t  sugges t  tha t  th e court s woul d conside r  quit e a  smal l 
amount -  o f  a  tabula r  o r  densel y packe d item ,  suc h a s a  standard s specification ,  a s a 
substantia l  amount .  Ho w muc h a n individua l  coul d cop y unde r  th e fai r  dealin g sectio n 
remain s unestablished . 

An importan t  stud y undertake n b y R  E  Barke r  a t  th e invitatio n o f  Unesc o an d th e 
Unite d Internationa l  Bureau x fo r  th e Protectio n o f  Intellectua l  Propert y (BIRPI )  fo r 
thei r  discussio n b y a  Committe e o f  Expert s i n Pari s i n Jul y 196 8 wa s late r  publishe d a s 
'Photocopyin g Practice s i n th e Unite d Kingdom'(Barke r  1970) .  Thi s includes :  (a )  a n 
expositio n o f  curren t  U K Copyrigh t  La w an d interpretation ;  (b )  a n analysi s o f  photo -
graphi c reproductio n practice s base d o n a  questionnair e surve y o f  som e 40 0 libraries ; 
(c )  consideration s t o b e born e i n min d whe n analysin g th e replies ;  (d )  th e writer' s 
conclusions .  I t  shoul d b e mentione d tha t  Mr  Barker ,  a s Secretar y o f  th e Publisher s 
Association ,  ha d bee n directl y concerne d wit h th e draftin g o f  th e 196 5 guideline .  H e 
argue s tha t  th e tw o categorie s o f  librar y shoul d b e abandone d a s th e significan t  questio n 
i s whethe r  th e copyin g i s don e fo r  direc t  profit .  H e suggeste d tha t  commercia l  copyin g 
agencie s shoul d pa y a  lev y t o a  central -  fun d t o b e apportione d t o th e copyrigh t  owner s 
accordin g t o us e a s establishe d b y sampl e surveys .  H e conclude s tha t  thi s schem e along -
sid e th e existin g guidelin e woul d provid e a  reasonabl e balanc e o f  autho r  an d use r 
interests .  Th e stud y include s a  post-scrip t  describin g th e conclusion s an d recommend -
ation s o f  th e Exper t  Committee . 

3. 3 Whitfor d Repor t  an d reaction s 

I n 1974  a  judicia l  committe e wa s se t  u p unde r  th e chairmanshi p o f  Mr  Justic e 
Whitfor d t o revie w th e la w o f  copyrigh t  wit h specifi c  attentio n t o th e curren t  technol -
ogy facilitatin g copyin g o f  print ,  soun d record s an d tapes .  Obviousl y th e evidenc e 
submission s t o th e Committe e provide d a  convenien t  vehicl e fo r  th e concern s o f  th e 
variou s intereste d partie s t o b e se t  ou t  i n a  systemati c way .  Taylo r  (1980 )  devote s a 
chapte r  t o Whitfor d an d include s detaile d summarie s o f  th e evidenc e fro m th e majo r 
organization s involved . 



The Librar y Associatio n evidenc e include d th e following : 

-  tha t  th e makin g o f  singl e extrac t  copie s fro m book s an d periodical s i s essen -
tia l  t o th e purposiv e us e o f  al l  literature ; 

-  tha t  th e fai r  dealin g provisio n shoul d b e extende d t o th e educationa l  us e o f 
audio-visua l  material ; 

-  tha t  lega l  deposi t  shoul d b e extende d beyon d th e printe d wor d t o cove r  film s 
and video ,  filmstrip s an d loops ,  soun d recording s an d microforms ; 

-  tha t  a  realisti c treatmen t  o f  microform s a s a  tex t  carryin g medium ,  rathe r  tha n 
a photograph ,  shoul d b e introduced ; 

-tha t  th e distinctio n betwee n type s o f  librar y shoul d b e abandoned ; 
-  tha t  wide r  power s wer e probabl y justifie d fo r  librar y photocopyin g becaus e o f 

th e greate r  contro l  tha t  coul d b e applied ; 
-  tha t  th e limit s o f  fai r  dealin g shoul d b e specified ,  an d shoul d includ e th e 

permissio n fo r  th e librar y t o mak e a n extr a cop y fo r  stock ,  o r  t o complet e a 
a damage d copy ; 

-tha t  copyrigh t  declaration s o n a  blanke t  rathe r  tha n individua l  basi s shoul d b e 
acceptable ;  an d 

-  tha t  th e metho d an d amoun t  o f  payment s shoul d b e lef t  optional . 
The Associatio n argue d tha t  ther e wa s n o evidenc e tha t  journa l  articl e copying ,  o n a 
singl e articl e basis ,  harme d sale s bu t  accepte d tha t  author s an d publisher s shoul d b e 
protecte d agains t  'unfai r  copying' .  The y stresse d th e nee d fo r  informatio n t o b e widel y 
availabl e an d wit h a  minimu m o f  tim e an d effor t  t o see k permissions .  The y aske d tha t 
any law s o r  regulation s shoul d b e realisti c an d enforceable . 

Aslib ,  a n associatio n o f  specia l  libraries ,  etc. ,  confirme d th e cal l  fo r  th e 
distinctio n betwee n librarie s t o b e removed .  The y stresse d th e nee d t o avoi d delays ,  t o 
kee p administrativ e procedure s t o a  minimum ,  an d t o retai n a  simpl e -  preferabl y lo w -
chargin g structure .  (Othe r  comment s reinforce d thos e o f  th e L A bu t  I  wil l  no t  i n thi s 
sectio n repea t  earlie r  submissions. ) 

The Standin g Conferenc e o f  Nationa l  an d Universit y Librarie s (SCONUL)  wa s 
concerne d t o stres s th e interdependenc e o f  scholarl y libraries ,  publisher s an d authors . 
The principle s o f  individua l  responsibilit y  an d fai r  dealin g forme d th e basi s o f  it s 
evidence .  SCONUL suggeste d tha t  librarie s shoul d ac t  a s agents ,  s o eliminatin g som e o f 
th e problem s relatin g t o for-profi t  o r  non-profi t  working ,  an d tha t  a  clea r  definitio n 
of  fai r  dealin g wa s required .  A s migh t  b e expecte d SCONUL wa s anxiou s t o facilitat e 
th e educationa l  us e o f  materials ,  includin g non-boo k items . 

The Institut e o f  Informatio n Scientist s (IIS )  supporte d th e L A an d Asli b sub -
missions .  Th e Institut e stresse d th e nee d fo r  speed ,  particularl y i n th e cas e o f 
scientifi c  an d technica l  literature .  I t  pointe d ou t  tha t  suc h literatur e wa s ofte n 
characterize d b y lac k o f  profi t  t o th e author ,  relianc e o f  th e publisher s o n advertisin g 
revenue ,  it s purpos e t o sprea d informatio n quickl y an d th e shor t  perio d i n print .  Tw o 
particula r  proposal s wer e tha t  copie s shoul d b e permissibl e withou t  referenc e t o th e 
publishe r  provide d the y wer e no t  the n sol d b y wa y o f  trad e an d tha t  whol e work s shoul d 
be copiabl e i f  unavailabl e fo r  purchase .  A  nove l  suggestio n wa s tha t  a  compariso n wit h 
paten t  la w suggeste d tha t  th e 'monopoly '  o f  copyrigh t  shoul d carr y th e obligatio n t o 
make the .  informatio n i n th e protecte d wor k availabl e t o th e public ! 

The Britis h Counci l  pointe d t o difficultie s arisin g i n thei r  operation s abroad . 
The Counci l  fo r  Educationa l  Technolog y (CET )  an d th e Inne r  Londo n Educatio n Authorit y 
(ILEA )  concentrate d o n problem s arisin g generall y i n educatio n an d wit h non-boo k 
materials .  Al l  thes e ar e wel l  covere d b y Taylo r  (1980 )  an d I  hav e indicate d som e o f 
th e sourc e document s i n Sectio n 10 .  Whitfor d di d no t  reproduc e th e evidenc e submitte d 
but  th e organization s concerne d wer e fre e t o publis h thei r  ow n evidence ,  an d man y o f 
the m did . 

The Britis h Copyrigh t  Counci l  (BCC )  i s th e firs t  o f  th e thre e bodie s I  shal l 
mentio n tha t  pu t  th e cas e fo r  th e copyrigh t  owners .  Th e BCC argue d tha t  ther e wa s 
evidenc e tha t  photocopyin g impede s th e ful l  implementatio n o f  authors '  right s an d tha t 
th e bes t  availabl e solutio n toward s securin g a  fai r  shar e o f  benefit s fo r  authors , 
whils t  no t  interferin g wit h th e us e o f  moder n technology ,  wa s som e for m o f  blanke t 
licensin g scheme . 

The Associatio n o f  Learne d an d Professiona l  Societ y Publisher s (ALPS )  aske d tha t 
fai r  dealin g an d th e privilege s o f  librarie s shoul d b e define d mor e closel y an d tha t  a 
collectio n schem e shoul d b e se t  u p wit h compulsor y registratio n o f  copyin g machines . 
The Associatio n pointe d t o th e nee d fo r  a  reasonabl e increas e t o th e penaltie s fo r 
infringement . 

The Publisher s Associatio n (PA )  suggeste d that ,  apar t  fro m clarificatio n i n th e 
wording ,  th e curren t  Ac t  wa s satisfactor y fo r  periodical s copyin g (i n conjunctio n wit h 
th e genera l  licenc e give n b y 'Photocopyin g an d th e Law') ;  bu t  tha t  school s copyin g shoul d 
be deal t  wit h b y a  blanke t  licensin g scheme ,  whic h coul d the n b e extende d o n a  voluntar y 
basi s t o universitie s an d industry .  Th e Associatio n pointe d t o th e concer n bein g show n 
abroa d ove r  widesprea d o r  systemati c copyin g an d stresse d tha t  retentio n o f  th e existin g 
restriction s wa s essential .  Some suggestion s abou t  th e provisio n o f  lega l  deposi t 
copie s wa s include d -  th e Associatio n considere d tha t  supplyin g tw o copie s t o th e 
Britis h Librar y (on e fo r  referenc e an d on e fo r  loan )  shoul d b e adequate . 
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The Whitfor d Repor t  (1977 )  wa s finall y publishe d i n Marc h 1977 .  i t  run s t o som e 
272 page s an d i s base d o n 10 6 forma l  meeting s o f  th e Committe e an d evidenc e fro m 26 7 
individual s an d organizations .  Some majo r  conclusion s tha t  th e repor t  make s are : 

-  tha t  th e complexit y an d ambiguit y i n th e presen t  la w need s clarification ; 
-  tha t  'th e fac t  tha t  educatio n i s a  goo d caus e i s no t  i n itsel f  a  reaso n fo r 

deprivin g coprigh t  owner s o f  renumeration' ; 
-  tha t  'unles s on e simpl y accept s tha t  i t  i s  unnecessar y o r  impossibl e t o contro l 

photocopying ,  th e onl y possibl e solutio n lie s i n blanke t  licensing '  define d a s 
author s o r  publisher s ceasin g t o b e responsibl e fo r  collectin g thei r  ow n royal -
tie s bu t  relyin g o n a  centra l  agenc y t o collec t  a t  a  standar d rat e an d t o 
distribut e th e revenu e t o individua l  copyrigh t  owners ; 

-  tha t  suc h a  schem e o r  scheme s shoul d no t  b e define d i n th e legislatio n bu t 
provisio n shoul d b e mad e t o encourag e thei r  introductio n b y freein g fro m copy -
right ,  afte r  a  transitiona l  period ,  item s no t  covere d b y th e scheme ; 

-  tha t  conflic t  may aris e fro m th e principl e ai m o f  th e Rome Treaty ,  namel y th e 
fre e flo w o f  good s ove r  th e frontier s withi n th e Community ,  wit h th e common 
desir e o f  member s o f  th e tw o copyrigh t  convention s t o accor d recognitio n t o 
eac h others '  intellectua l  propert y rights ; 

-  tha t  a  copyrigh t  tribuna l  shoul d b e introduce d b y extendin g th e scop e o f  th e 
existin g Performin g Right s Tribunal ; 

-  tha t  a  genera l  'fai r  dealing '  righ t  shoul d b e introduced ,  t o cove r  al l  classe s 
of  copyrighte d works ,  define d a s that :  'whic h doe s no t  conflic t  wit h norma l  ex -
ploitatio n o f  th e wor k o r  subjec t  matte r  an d doe s no t  unreasonabl y prejudic e 
th e copyrigh t  owner' s legitimat e interests' ; 

-  tha t  th e Pari s tex t  o f  th e Bern e Conventio n shoul d b e ratified ; 
-  tha t  privat e recordin g (bot h audi o an d video )  shoul d b e covere d b y a  lev y 

system ,  simila r  t o tha t  i n West  Germany ,  an d tha t  educationa l  recordin g shoul d 
be subjec t  t o a  blanke t  licensin g scheme ; 

-  tha t  compute r  softwar e shoul d b e treate d a s eligibl e work s fo r  protection ; 
-  tha t  crow n copyrigh t  provision s shoul d b e ended ; 
-  tha t  ownershi p provision s fo r  copyright s shoul d b e clarified ; 
-  tha t  variou s change s shoul d b e mad e t o matter s relatin g t o industria l  designs ; 
-  tha t  th e righ t  o f  'droi t  d e suite '  shoul d no t  b e introduce d t o th e UK . 

For  th e purpose s o f  thi s stud y th e mos t  significan t  conclusio n wa s tha t  t o d o 
wit h reprograph y because ,  onc e th e propose d blanke t  licensin g scheme s ar e i n operation , 
th e repor t  recommend s that :  'th e presen t  latitud e fo r  th e makin g o f  singl e copie s b y 
librarie s unde r  Sectio n 7  ... .  shoul d n o longe r  apply ;  no r  shoul d Sectio n 6  (fai r  deal -
in g fo r  th e purpose s o f  researc h o r  privat e study )  permi t  th e making ,  eve n b y th e 
studen t  himself ,  o f  reprographi c (facsimile )  copies. ' 

Initia l  reaction s fro m organization s suc h a s th e Publisher s Associatio n wer e 
favourable .  No t  surprisingl y th e librar y an d informatio n communit y wer e les s happy . 
The Librar y Associatio n (1977 )  issue d a n interi m statemen t  whic h stresse d th e lac k o f 
factua l  evidenc e relatin g t o th e effec t  o f  copyin g o n publisher s an d henc e th e nee d fo r 
blanke t  licensing .  Th e Associatio n recommende d furthe r  studie s an d suggeste d tha t  th e 
Viciou s circle '  theor y tha t  copyin g reduce s circulatio n whic h increase s price s an d s o 
encourage s furthe r  copyin g is ,  a s yet ,  unprove n fo r  singl e articl e copying ;  an d tha t 
any extr a licenc e fee s woul d largel y com e fro m fixe d librar y budget s an d henc e reduc e 
circulation s anyway .  SCONUL mad e simila r  comment s abou t  lac k o f  proo f  an d suggeste d 
tha t  th e propose d schem e woul d b e unlikel y t o b e o f  an y significan t  hel p t o publication s 
alread y a t  ris k o f  closure .  Th e Roya l  Societ y (1978 )  comment s include d a  restatemen t  o f 
thei r  'fai r  copyin g declaration '  principl e o f  acces s t o scientifi c  knowledg e an d argue d 
tha t  restrictin g fai r  dealin g t o han d o r  typewrite r  copyin g coul d damag e scientifi c 
research .  Th e Societ y wa s concerne d tha t  th e practica l  problem s an d administrativ e 
cost s o f  blanke t  licensin g scheme s ha d no t  bee n full y considere d -  particularl y i n th e 
ligh t  o f  experienc e abroad .  D r  R  Wal l  (1977 a an d 1977b )  mad e som e detaile d criticism s 
and propose d variou s alternative s -  h e als o suggeste d tha t  variou s misconception s i n 
th e repor t  migh t  hav e bee n avoide d i f  mor e direc t  representatio n o f  th e librar y 
professio n ha d bee n permitte d throug h actua l  membershi p o f  th e Committee .  Th e accoun t 
give n b y W Westo n (1977 )  i s o f  interes t  a s Mr  Westo n wa s a  member  o f  th e Committe e an d 
as th e questio n o f  industria l  design s wa s discusse d -  thi s include s comment s mad e a t  a 
meetin g o f  th e Chartere d Institut e o f  Paten t  Agents .  I  hav e discusse d design s furthe r 
i n Sectio n 7  bu t  a  furthe r  comment  o n thi s aspec t  o f  Whitfor d i s give n b y Solicitor s 
Journa l  (1977 )  an d a  genera l  accoun t  b y Johnsto n (1978) . 

3. 4 Doe s reprograph y affec t  journa l  sales ? 

Space preclude s a  thoroug h accoun t  her e o f  wha t  i s becomin g know n a s th e 'reprog -
raph y debate' .  Taylo r  (1980 )  devote s a  chapte r  t o thi s topi c an d conclude s that :  "n o 
proof s hav e bee n brough t  forward ,  o n eithe r  sid e o f  th e Atlantic ,  tha t  singl e cop y photo -
copyin g o f  journal s b y librarie s ha s an y direc t  influenc e o n librar y o r  individua l  sub -
scription s t o thes e journals. "  Bu t  h e observe s tha t  th e publisher s remai n convince d 
tha t  presen t  librar y practice s an d charge s ar e preventin g them :  "realisin g thei r  ful l 
sale s potential. " 

I n th e Unite d Kingdo m singl e cop y articl e copyin g followe d th e Roya l  Societ y 
(1950 )  'Fai r  Copyin g Declaration',(whic h i n tur n ha d followe d th e Roya l  Societ y 
Scientifi c  Informatio n Conferenc e o f  1948) ,  an d wa s include d a s Sectio n 7  i n th e 195 6 
Act .  Bu t  a s soo n a s xerograph y arrive d -  th e Paten t  Offic e Library ,  no w th e Scienc e 
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Referenc e Library ,  wa s on e o f  th e firs t  U K librarie s t o instal l  suc h a  machin e i n 195 9 -
th e publisher s becam e concerned .  I  hav e alread y outlined ,  i n Sectio n 2.1 ,  th e William s 
and Wilkin s case .  Thi s le d t o n o positiv e decisio n bu t  th e questio n o f  'economi c harm ' 
was considere d important .  I n th e U K th e obviou s targe t  fo r  publisher s wa s th e Nationa l 
Lendin g Librar y fo r  Scienc e an d Technolog y (no w th e Lendin g Divisio n o f  th e Britis h 
Library) .  Garfiel d an d Sopha r  (1970 )  suggeste d tha t  th e legalit y o f  th e scal e o f  copy -
in g a t  th e NLLS T coul d no t  b e assume d a s i n man y cases :  "th e publishe r  o r  autho r  suffer s 
financia l  loss. "  Urquhart ,  th e Directo r  o f  NLLST ,  an d other s (1971 )  replie d an d 
conclude d that :  "  ...i t  i s  thu s unrealisti c t o imagin e tha t  publisher s suffe r  an y sig -
nifican t  los s du e t o librar y copyin g o f  suc h items "  an d h e pointe d t o th e typ e o f  copy -
in g don e an d th e frequen t  difficult y o f  obtainin g bac k issue s o f  periodical s fro m 
publishers . 

Line ,  th e successo r  t o Urquhar t  a t  th e Lendin g Division ,  an d Wood (1975 )  reporte d 
a serie s o f  studie s an d conclude d tha t  thei r  servic e ha d littl e effec t  o n th e plannin g 
of  librar y budgets ,  thoug h the y accepte d tha t  lac k o f  th e servic e migh t  involv e mor e 
copie s o f  th e popula r  title s bein g sol d a t  th e expens e o f  lo w us e titles .  Va n Tongere n 
(1976 )  replie d t o Lin e pointin g ou t  tha t  th e subsidise d BLL D servic e coul d wel l  under -
min e th e expensiv e smal l  circulatio n journal s tha t  ar e th e backbon e o f  scientifi c 
publishing .  H e suggeste d that :  "Entitlemen t  t o mak e singl e copie s a s a  matte r  o f  righ t 
shoul d b e remove d fro m existin g law. "  Lin e an d Wood (1976 )  mad e a  repl y rebuttin g Va n 
Tongeren' s argumen t  bu t  concedin g th e nee d fo r  mor e facts . 

Thre e America n studie s -  Fr y an d Whit e (1976) ,  Nasr i  (1976 )  an d Kin g Researc h 
(1977 )  -  hav e bee n publishe d i n th e Unite d States .  Fr y an d Whit e reporte d tha t  u p t o 
1973 som e 40 % o f  academi c librarie s repor t  a n impac t  o n subscription s fro m borrowin g 
practices .  Th e repor t  fro m Kin g Researc h wa s commissione d b y CONTU an d forme d th e basi s 
fo r  thei r  guideline s o n reprography .  Whitfor d wa s als o publishe d i n 197 7 an d clearl y 
assumed tha t  copyin g wa s affectin g subscriptio n revenu e thoug h o n n o stron g factua l 
basis .  Th e cal l  fo r  mor e fact s wen t  largel y unanswered ,  becaus e o f  th e cos t  an d 
complexit y o f  a  comprehensiv e survey ,  thoug h Asli b (Woodwar d 1978 )  looke d a t  th e factor s 
affectin g th e renewa l  o f  subscription s i n som e 25 0 libraries .  Some 15 % fel t  tha t  inter -
librar y lendin g ha d enable d the m t o reduc e subscription s withou t  damagin g thei r  services . 
The sponso r  o f  thi s stud y wa s th e Internationa l  Grou p o f  Scientific ,  Technica l  an d 
Medica l  Publisher s (STM )  representin g ove r  10 0 publishers . 

The openin g o f  direc t  discussion s betwee n ST M an d BLL D wa s reporte d b y th e Book -
selle r  (1976 )  i n conjunctio n wit h othe r  developments .  B y 198 1 detaile d proposal s wer e 
announce d (Advance d Technology/Librarie s 1981 )  fo r  ST M t o se t  u p a n operatio n t o hel p 
th e BLL D satisf y request s fo r  journa l  articl e copies .  Calle d ADONI S (Articl e Deliver y 
Over  Networ k Informatio n Service )  th e projec t  woul d ai m t o sca n th e ful l  tex t  o f  journal s 
fo r  storag e o n a n optica l  vide o disc ,  usin g digita l  facsimil e techniques ,  an d the n 
prin t  ou t  o n demand .  Th e operatio n woul d b e se t  u p nea r  th e BLL D a t  Bosto n Sp a wit h 
some o f  th e inpu t  terminal s o n BLL D premises .  Th e copie s would ,  sa y STM,  b e mad e 
availabl e t o BLL D a t  som e 75 % o f  thei r  presen t  rea l  cos t  an d ther e woul d b e som e staf f 
saving s a s well .  ST M hop e tha t  publisher s (bot h consortiu m member s an d others )  woul d 
suppl y complimentar y copie s fo r  inpu t  whic h woul d the n b e passe d t o BLL D fo r  physica l 
loa n only .  BLL D i s sai d t o b e 'receptiv e t o th e ideas '  bu t  i t  seem s clea r  tha t  consid -
erabl e capita l  expenditur e woul d b e required .  Meanwhil e th e publisher s continu e t o 
pres s thei r  case .  Fro m Colema n (1977) ,  presiden t  o f  Plenu m Publishin g t o Gro s (1980) , 
th e concep t  o f  th e curren t  interpretatio n o f  'fai r  use '  an d o f  'privat e stud y an d 
research 1 i s  unde r  attack .  Researc h nee d no t  b e privat e bu t  Gro s suggest s that : 
"commercia l  investigatio n an d produc t  development "  ar e bette r  word s fo r  muc h o f  wha t  i s 
now convenientl y calle d researc h t o gai n copyin g rights . 

3. 5 Move s toward s blanke t  licensin g 

As I  hav e indicate d th e cal l  fro m th e publisher s fo r  blanke t  licensin g goe s bac k 
wel l  befor e Whitfor d -  Barke r  (1970 )  mentione d i t  an d draf t  proposal s fo r  licensin g i n 
school s wer e bein g pu t  forwar d i n 197 5 (Publisher s Associatio n 1975) .  Fro m th e view -
poin t  o f  author s an d publisher s th e Whitfor d Repor t  (1977 )  seeme d encouragin g bu t  i t 
was clea r  tha t  a  lon g dela y coul d b e expecte d befor e ne w legislatio n cam e int o forc e s o 
a mov e wa s mad e t o organiz e themselve s beforehand .  Publisher s ten d t o wan t  t o dominat e 
any collectin g operation ,  operatin g o n th e writer s behal f  i f  necessary ,  bu t  th e author s 
sough t  t o protec t  thei r  ow n positio n b y settin g u p th e Author s Lendin g an d Copyrigh t 
Societ y (ALCS )  t o ac t  fo r  them .  I n mi d 197 7 a  join t  group ,  consistin g o f  bot h musi c 
and literar y interest s an d coverin g publisher s an d authors ,  wa s se t  u p wit h Si r  Joh n 
Wolfendo n a s th e (neutral )  chairman .  Th e author s wer e primaril y concerne d wit h multipl e 
copyin g i n educatio n an d a  sampl e surve y wa s carrie d ou t  i n Scotlan d whic h indicate d 
th e amoun t  o f  infringemen t  takin g place .  A  differenc e o f  opinio n appeare d i n th e grou p 
i n tha t  th e author s wer e prepare d t o accep t  a  samplin g syste m (a s wit h Publi c Lendin g 
Right )  bu t  th e periodica l  publisher s wer e anxiou s t o recor d al l  transactions .  Some 
suggestion s hav e bee n mad e tha t  th e technolog y exist s t o fi t  'controllers '  o n copyin g 
machine s tha t  woul d captur e th e require d informatio n wit h minimu m inconvenience .  Th e 
Associatio n o f  Learne d an d Professiona l  Societ y Publisher s (ALPS )  wante d t o dea l  wit h 
singl e articl e copyin g -  bu t  thi s i s clearl y impossibl e withou t  change s i n th e existin g 
legislation .  Th e Musi c Puolisher s Associatio n (MPA )  withdre w an d decide d t o pursu e 
litigation .  Some othe r  publisher s als o lef t  an d th e negotiation s fo r  a  school s licenc e 
brok e dow n becaus e o f  lac k o f  coverag e b y th e propose d licenc e an d th e natura l  lac k o f 
inclinatio n fo r  th e user s t o chang e thei r  presen t  procedures . 
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A furthe r  committe e -  th e d e Freita s Committe e -  ha s sinc e bee n se t  u p t o 
investigat e th e organizatio n require d t o issu e th e blanke t  licenses .  On e furthe r 
developmen t  fro m th e publisher s ha s bee n th e issu e o f  a  furthe r  guidelin e 'Photocopy -
in g fro m Periodicals *  b y th e Periodica l  Publisher s Associatio n (1980) .  Apar t  fro m 
askin g fo r  a  copyrigh t  statemen t  t o b e added ,  i f  necessary ,  t o al l  copie s thi s cod e o f 
practic e accept s th e presen t  interpretatio n o f  th e la w i n a  broa d rathe r  tha n restric -
tiv e way . 

3. 6 Gree n Pape r  an d comment s 

The Gree n Pape r  o n Copyrigh t  wa s finall y publishe d i n Jul y 1981 .  Thi s i s th e 
Governmen t  consultativ e documen t  t o comment  o n th e proposal s o f  th e judicia l  enquir y 
made b y th e Whitfor d Committee .  Th e Bookselle r  (1981 )  mad e th e bes t  o f  i t  wit h th e 
title :  'Redeemabl e features '  bu t  clearl y man y wer e unhapp y tha t  fou r  year s o n fro m th e 
majo r  revie w o f  Whitford :  'w e ar e give n a  skimp y documen t  whic h make s fe w decision s an d 
throw s man y o f  th e issue s bac k fo r  furthe r  publi c debate. '  Taylo r  (1981) ,  writin g i n 
th e Librar y Associatio n Record ,  describe s hi s impressio n o f  a :  'pragmatic ,  gradualisti c 
approach ,  ver y muc h a  politica l  document ,  informe d principall y b y a  nee d t o kee p dow n 
publi c expenditur e an d tackl e problem s onl y whe n the y becom e instantl y pressing. ' 

Some o f  th e recommendation s tha t  ar e directl y relevan t  her e are : 

-  n o lev y o n audio/vide o equipment/tape s (ironicall y fo r  th e copyrigh t  owner s 
th e mai n justificatio n fo r  no t  recommendin g th e lev y i s th e hig h rat e tha t 
woul d b e require d t o recompens e the m fo r  'los t  revenue') ; 

-  n o significan t  change s t o lega l  deposi t  provision s (i e Whitford' s proposa l  t o 
includ e Mancheste r  University' s Joh n Ryland s Library ,  o f  providin g som e fisca l 
relie f  t o depositors ,  an d o f  includin g deposi t  o f  soun d an d visua l  recording s 
i s no t  pursued) ; 

-  n o suggestio n o f  a  genera l  'fai r  dealing '  exemptio n t o cove r  al l  type s o f 
copyrighte d material ; 

-  n o suggestio n t o d o awa y wit h crow n copyright ;  an d 
-  n o suggestio n tha t  fai r  dealin g shoul d exclud e singl e articl e copyin g b y 

reprography . 
Al l  thes e g o agains t  th e proposal s mad e i n th e Whitfor d Repor t  an d thu s represen t  a 
retentio n o f  th e statu s quo .  I n genera l  th e Whitfor d proposal s woul d hav e strengthene d 
th e positio n o f  th e copyrigh t  owner .  On th e othe r  han d th e Gree n Pape r  announce s a n 
intentio n t o tighte n existin g rule s an d t o ensur e tha t  th e amende d la w will :  'ensur e 
tha t  th e exception s (Section s 6  an d 7  i n th e Act )  ar e no t  use d fo r  th e purpose s o f 
researc h carrie d ou t  fo r  th e busines s end s o f  a  commercia l  organization. '  Goo d new s 
fo r  th e publisher s bu t  i t  doe s see m tha t  th e introductio n o f  collectiv e licensin g 
schemes wil l  b e mad e difficul t  i n man y sector s becaus e o f  th e retentio n o f  th e 
exceptions .  Fo r  th e libraria n th e possibilit y  o f  havin g t o establis h th e en d us e o f 
informatio n i s fa r  fro m attractiv e -  an d ver y muc h ou t  o f  characte r  wit h thei r  presen t 
rol e i n informatio n transfer . 

So th e debat e wil l  inevitabl y continu e but ,  a t  th e presen t  rat e o f  progress ,  th e 
fina l  legislatio n i s no t  likel y t o overcom e th e lac k o f  a  fundamenta l  reappraisa l  o f 
th e principle s an d o f  th e rapi d rat e o f  advanc e o f  th e ne w technology . 

4.  OTHER COUNTRIES 

4. 1 Introductio n 

I n thi s sectio n I  cove r  briefl y th e NATO countries ,  plu s a  fe w othe r  countrie s 
of  particula r  interest .  Man y countrie s hav e mad e som e changes ,  o r  a t  leas t  ar e consid -
erin g changes ,  sinc e Mr  Holloway' s earlie r  accoun t  o f  1970 .  I n particula r  th e Sovie t 
Unio n ha s joine d th e Universa l  Copyrigh t  Convention ,  Australi a ha s mad e som e change s 
followin g th e Frank i  Repor t  an d China ,  settlin g dow n afte r  th e cultura l  revolution ,  i s 
showin g interes t  i n th e internationa l  conventions .  Fo r  furthe r  detai l  o n a  summar y 
basi s th e Worl d Intellectua l  Propert y Organizatio n (1979 )  publicatio n 'Copyrigh t  La w 
Survey '  i s  ideal .  Thi s cover s mos t  countrie s -  al l  tha t  ar e partie s t o eithe r  o f  th e 
internationa l  conventions .  Arrange d alphabetically ,  i n a  loose-lea f  forma t  wit h suppl -
ements ,  i t  give s summarie s o f  th e law s wit h wordin g largel y base d o n th e legislatio n 
itself .  Th e othe r  substantia l  definitiv e wor k o n thi s topi c i s th e Unesc o (1956 )  publ -
icatio n 'Copyrigh t  Law s an d Treatie s o f  th e World* .  I n Sectio n 5  I  cove r  th e effect s o f 
th e internationa l  convention s a s wel l  a s mentionin g th e Treat y o f  Rome. 

4. 2 Australi a 

The existin g legislatio n i s th e Copyrigh t  Act ,  1968 ,  amende d t o 1980 .  Lahor e 
(1976 )  discusse s th e Australia n Hig h Cour t  decisio n i n th e cas e o f  Moorhous e an d anothe r 
v.  Universit y o f  Ne w Sout h Wales .  Th e accusatio n wa s on e o f  lac k o f  supervisio n o f 
photocopyin g b y student s a t  th e University .  Th e judg e wa s satisfie d tha t  th e Universit y 
had bee n negligent ,  bu t  th e lac k o f  a  warnin g notic e o n th e machin e mad e thi s n o tes t 
cas e fo r  th e mor e subtl e aspect s o f  th e law . 

I n Jun e th e sam e yea r  a  committe e wa s appointe d unde r  Mr  Justic e Frank i  t o examin e 
th e questio n o f  th e reprographi c reproductio n o f  work s protecte d b y copyrigh t  i n 
Australia .  Th e committee ,  consistin g o f  fou r  lawyers ,  reporte d i n Octobe r  1976 . 
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Comments an d a  descriptio n o f  th e repor t  ar e give n b y Fabiny i  (1977) ,  Horto n (1977 )  an d 
Pearc e (1977) .  Taylo r  (1980 )  als o give s a  summar y o f  th e recommendations .  H e point s 
out  th e specifi c  problem s tha t  aris e i n Australi a -  a  countr y o f  larg e distance s an d 
much importe d literatur e -  an d feel s thi s may hav e contributed :  "...t o th e overal l 
impressio n give n b y th e Frank i  Repor t  tha t  th e use r  i s b y fa r  th e mos t  importan t  o f  th e 
tw o partie s t o b e considered. " 

The existin g Australia n legislatio n i s substantiall y  th e sam e a s th e Unite d 
Kingdo m 195 6 Ac t  but ,  durin g 1980 ,  amendment s wer e passe d tha t  incorporate d severa l  o f 
th e recommendation s o f  th e Frank i  Report .  Thes e includ e that :  providin g certai n 
notice s ar e displaye d an d othe r  condition s me t  a  librar y i s no t  responsibl e fo r  a 
user' s actio n i f  h e i s i n breac h o f  th e law ;  a  definitio n i s give n o f  'reasonabl e 
portion '  i n th e contex t  o f  fai r  dealing ;  th e introductio n o f  ne w rule s fo r  multipl e 
copyin g i n librarie s i n educationa l  institutions ;  an d greate r  freedo m t o cop y fo r  inter -
librar y loans ,  subjec t  t o th e requestin g librar y filin g declaration s t o b e mad e 
availabl e fo r  inspectio n b y th e copyrigh t  owners .  Th e tex t  o f  th e notic e i s o f  interes t 

A copyrigh t  owne r  i s entitle d t o tak e lega l  actio n agains t  a  perso n wh o 
infringe s hi s copyright .  Unles s otherwis e permitte d b y th e Copyrigh t  Ac t  1968 ,  unauthorize d 
copyin g o f  a  wor k i n whic h copyrigh t  subsist s may infring e th e copyrigh t  i n tha t  work . 

Where makin g a  cop y o f  a  wor k i s a  fai r  dealin g unde r  Sectio n 4 0 o f  th e Copyrigh t  Ac t 
1968 ,  makin g tha t  cop y i s no t  a n infringemen t  o f  th e copyrigh t  i n th e work . 

I t  i s  fai r  dealin g t o mak e a  copy ,  fo r  th e purpose s o f  researc h o r  study ,  o f  on e o r  mor e 
article s o n th e sam e subjec t  matte r  i n a  periodica l  publicatio n or ,  i n th e cas e o f  an y 
othe r  work ,  o f  a  reasonabl e portio n o f  th e work .  I n th e cas e o f  a  publishe d wor k tha t 
i s o f  no t  les s tha n te n page s an d i s no t  a n artisti c work ,  10 % o f  th e tota l  numbe r  o f 
pages ,  o r  on e chapter ,  i s  a  reasonabl e portion . 

More extensiv e copyin g may constitut e fai r  dealin g fo r  th e purpose s o f  researc h o r  study . 
To determin e whethe r  i t  does ,  i t  i s  necessar y t o hav e regar d t o th e criteri a se t  ou t  i n 
subsectio n 40(2 )  o f  th e Copyrigh t  Ac t  1968 . 

Clearl y ther e i s a n increas e i n latitud e fro m U K practic e her e a s mor e tha n on e articl e 
fro m th e sam e issu e ma y b e allowe d an d ther e i s n o qualificatio n o f  researc h an d stud y 
by 'private' . 

The Copyrigh t  Agenc y Lt d (CAL) ,  se t  u p t o distribut e royaltie s whic h may reac h 
A$2 millio n a  year ,  ha s a  length y perio d o f  developmen t  ahead .  Mos t  o f  th e 'contrib -
utors '  wil l  b e th e variou s stat e educatio n department s no t  easil y abl e t o pas s cost s 
on o r  t o rapidl y fin d extr a money .  Th e scal e o f  fee s i s t o b e fixe d b y cour t  decision s 
i n tes t  cases .  (No t  relevan t  t o copyright ,  bu t  ver y relevan t  t o th e financia l  positio n 
of  Australia n publishers ,  i s  th e impositio n o f  a  2%% sale s ta x o n book s an d othe r 
printe d material s fro m Januar y 1982. ) 

(Conventions :  Bern e an d UCC. ) 

4. 3 Belgiu m 

I n Belgiu m th e La w o n Copyright ,  1886 ,  a s amende d t o 1958 ,  make s th e copyrigh t 
of  author s virtuall y absolut e -  s o tha t  i n practic e a  grea t  dea l  o f  illega l  copyin g 
take s place .  Eeckma n (1976 )  set s ou t  th e curren t  situatio n i n th e contex t  o f  othe r 
Europea n countrie s an d Va n Leeu w (1976 )  report s o n specifi c  recommendation s t o dea l 
wit h reprography .  Th e ter m o f  copyrigh t  i s  normall y 5 0 year s fro m th e deat h o f  th e autho r 
plu s a n extensio n fo r  period s o f  war .  A  specia l  la w o f  192 1 introduce d a  'droi t  d e 
suite '  provisio n -  thi s i s discusse d unde r  Franc e i n Sectio n 4.7 . 

(Conventions :  Bern e an d UCC) 

4. 4 Canad a 

A repor t  t o th e Ministe r  o f  Consume r  an d Corporat e Affair s b y Keye s an d Brune t 
(1977 )  se t  ou t  fo r  publi c discussio n th e proposal s mad e t o revis e th e existin g copy -
righ t  law ,  whic h i s th e Ac t  Respectin g Copyright ,  1921 .  Comment s o n th e proposal s ar e 
made b y Stubb s (1978 )  convene r  o f  th e Canadia n Librar y Associatio n Copyrigh t  Committee . 
Some thre e year s late r  Stubb s (1981 )  wa s usin g a s th e titl e o f  hi s contribution : 
'Moth-eate n copyrigh t  la w wil l  b e revised ,  someday. '  Th e existin g la w provide s fo r  a 
ter m o f  5 0 year s fro m th e deat h o f  th e autho r  an d certai n fai r  dealin g i s permitted . 
(Conventions :  Bern e an d UCC) 

4. 5 Chin a 

Sinc e th e adherenc e o f  th e Sovie t  Unio n t o th e Universa l  Copyrigh t  Conventio n 
i n 197 3 th e People' s Republi c o f  Chin a become s th e on e majo r  exceptio n t o th e genera l 
acceptanc e o f  reciproca l  right s throug h conventio n agreements .  Th e Cultura l  Revolutio n 
spel t  th e en d o f  th e applicatio n o f  previou s Chines e la w o n thi s subjec t  bu t  sinc e 197 6 
attempt s hav e starte d t o creat e ne w copyrigh t  law .  A  measur e o f  copyrigh t  protectio n 
has alread y bee n establishe d i n reciproca l  economi c agreement s wit h th e Unite d State s 
of  America .  A s a  mov e toward s th e internationa l  convention s Chin a ha s alread y accede d 
t o th e Conventio n Establishin g th e Worl d Intellectua l  Propert y Organization .  Furthe r 
detail s ar e give n b y Gotz e (1980) . 
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4. 6 Denmar k 

Weinck e (1977 )  describe s curren t  legislatio n an d comment s o n possibl e changes . 
Reproductio n o f  work s fo r  privat e us e i s allowe d -  thi s implie s singl e copie s o f  books , 
periodica l  articles ,  an d transfe r  o f  record s t o tape .  Privat e us e appear s t o appl y t o 
use b y industria l  firm s an d othe r  corporat e bodies .  I n 198 0 i t  wa s reporte d tha t  nearl y 
£1 millio n woul d b e pai d b y th e Danis h Ministr y o f  Educatio n t o copyrigh t  owner s a s 
compensatio n fo r  illega l  copyin g b y school s betwee n 196 6 an d 1980 .  A  collectin g office , 
'Copy-Dan' ,  wil l  undertak e th e distributio n an d receiv e furthe r  payment s o n a  continuin g 
basi s fro m th e Ministry .  Curren t  legislatio n i s th e Ac t  o n Copyrigh t  i n Literar y an d 
Artisti c Works ,  196 1 (an d a  paralle l  Ac t  o n Right s i n Photographi c Pictures ,  1961) . 
The usua l  ter m o f  protectio n i s 5 0 year s fro m th e deat h o f  th e author . 
(Conventions :  Bern e an d UCC) 

4. 7 Franc e 

Taylo r  (1980 )  ha s pointe d ou t  tha t  thoug h th e Frenc h legislatio n (th e La w o n 
Literar y an d Artisti c Property ,  1957 )  restrict s th e makin g o f  copies ,  withou t  permission , 
t o privat e use ,  a  recen t  cas e involvin g th e Centr e Nationa l  d e Recherch e Scientifiqu e 
suggest s tha t  collectiv e us e may b e permitte d i f  fo r  th e purpose s o f  research .  A n od d 
complicatio n o f  th e situatio n i n Franc e i s that ,  separat e fro m copyrigh t  law ,  a  ta x i s 
applie d t o reprographi c equipmen t  an d t o books ,  thoug h som e educationa l  an d scientifi c 
book s ar e exempt .  Th e proceed s pas s t o th e Centr e Nationa l  de s Lettre s an d ar e use d 
fo r  th e genera l  improvemen t  o f  writin g an d books . 

The requiremen t  o f  'lega l  deposit '  o f  publishe d item s originate d i n Franc e i n th e 
sixteent h century ,  i t  wa s no t  unti l  th e Ac t  o f  166 6 tha t  i t  wa s introduce d t o th e UK , 
so i t  i s  o f  interes t  tha t  a n agreemen t  i n 197 5 ha s le d t o audio-visua l  materia l  bein g 
deposite d wit h th e Bibliothequ e National e i n Paris . 

Franc e (a s wel l  a s Belgium ,  German y an d Italy )  includ e i n thei r  legislatio n th e 
righ t  o f  'droi t  d e suite' .  Unde r  U K la w a n artis t  sellin g a  pictur e wil l  normall y re -
tai n th e copyrigh t  s o wil l  benefi t  b y royaltie s fro m reproduction s sol d b y th e ne w 
owner(s )  durin g th e ter m o f  copyright .  Bu t  i f  th e wor k itsel f  i s  sold ,  possibl y a t  a 
fa r  greate r  pric e tha n before ,  th e artis t  gain s nothin g fro m th e 'adde d value' .  I n 
Franc e howeve r  th e author s o f  'graphi c an d plastic '  work s hav e th e righ t  t o shar e i n th e 
proceed s o f  th e sal e o f  thei r  wor k b y publi c auctio n o r  throug h a  dealer .  Th e lev y i s 
3% an d i s onl y applicabl e t o sale s abov e a  qualifyin g minimum .  Th e righ t  i s  no t 
transferabl e i n th e wa y tha t  mos t  copyright s are .  Th e Whitfor d Committe e (1977 ) 
considere d th e introductio n o f  thi s righ t  t o th e Unite d Kingdo m -  i t  i s  provide d fo r  i n 
th e Bern e Conventio n bu t  i s optiona l  t o eac h countr y an d i n fac t  onl y a  smal l  minorit y 
appl y i t  -  bu t  recommende d agains t  it .  I n particula r  the y pointe d ou t  th e expens e o f 
collectio n an d tha t  world-wid e th e tota l  amoun t  collecte d i n 197 2 wa s onl y £100,000 . 

The usua l  ter m o f  protectio n i s 5 0 year s fro m th e deat h o f  th e autho r  plu s a n 
extensio n fo r  period s o f  war .  (Conventions :  Bern e an d UCC) 

4. 8 Germa n Democrati c Republi c 

The curren t  legislatio n i s th e Copyrigh t  Act ,  1965 .  Reproductio n servin g 
persona l  o r  professiona l  interes t  i s  generall y permitte d an d shor t  article s alread y 
publishe d ca n b e incorporate d int o a  scientifi c  work .  Ther e i s a  lega l  licensin g 
arrangemen t  t o enabl e documentatio n service s t o republis h item s o f  a  scientifi c  nature . 
Furthe r  detail s ar e give n b y Hubne r  (1979) .  Th e usua l  ter m o f  copyrigh t  i s  5 0 year s 
fro m th e deat h o f  th e author .  (Conventions :  Bern e an d UCC) 

4. 9 German y (Federa l  Republi c of ) 

The curren t  legislatio n i s th e Copyrigh t  Act ,  1965 .  Fai r  dealin g i s permitte d 
fo r  strictl y persona l  us e bu t  copyin g for ,  say,  th e interna l  us e o f  a  fir m woul d fal l 
withi n a  blanke t  licenc e agreemen t  betwee n th e Federatio n o f  Germa n Industr y an d th e 
Exchang e Associatio n o f  th e Germa n Boo k Trade .  Th e collectin g society ,  WISSENSCHAFT, 
has a  variet y o f  method s fo r  collectin g fees ,  rangin g fro m a  fe e pai d stam p t o b e 
attache d t o th e individua l  cop y t o a n annua l  agree d fe e t o cove r  a n entir e agenc y o r 
organization .  Th e amoun t  lef t  afte r  administrativ e cost s hav e bee n deducte d i s divide d 
int o tw o equa l  part s -  on e par t  i s  pai d t o authors '  association s fo r  genera l  welfar e 
purpose s an d th e othe r  par t  distribute d t o publisher s o n th e basi s o f  th e likel y leve l 
of  copyin g relate d t o eac h publisher .  Diet z (1978 )  suggest s tha t  th e amoun t  collecte d 
bear s n o relatio n t o th e amoun t  o f  copyin g don e b y industry .  Demand s fo r  revisio n 
fro m th e publisher s (includin g stricte r  limit s o n copyin g fo r  privat e us e an d a  boo k 
trad e monopol y o f  copyin g o f  periodicals )  ar e reporte d b y Sinogowit z (1980 )  an d 
Menzinge r  (1980) . 

Provisio n i s mad e fo r  'droi t  d e suite '  (describe d unde r  4.7 )  an d th e lev y i s 5%. 
The usua l  ter m o f  copyrigh t  i s  7 0 year s fro m th e deat h o f  th e author .  Thi s i s som e 2 0 
year s mor e tha n i s th e norma l  practice .  (Conventions :  Bern e an d UCC) 
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4.1 0 Greec e 

The presen t  legislatio n i s th e La w o n Literar y Property ,  1920 .  Ther e i s n o 

pape r  unles s a  specia l  p i 
state s th e sourc e an d nam e o f  author .  Th e ter m o f  protectio n i s 5 0 year s fro m th e 
deat h o f  th e author .  (Conventions :  Bern e an d UCC) 

4.1 1 Icelan d 

Curren t  legislatio n i s th e Copyrigh t  Act ,  1972 .  A s migh t  b e expected ,  fro m th e 
recen t  dat e o f  th e Ac t  an d th e situatio n o f  Icelan d a s a  smal l  bu t  wel l  develope d 
country ,  th e fai r  dealin g provision s ar e comprehensiv e an d include ,  fo r  example ,  th e 
makin g o f  copie s i n braill e an d th e publi c performanc e o f  publishe d literar y o r  musica l 
work s fo r  educational ,  charitabl e an d non-commercia l  purposes .  S o fa r  a s reprograph y 
i s concerne d th e makin g o f  no t  mor e tha n thre e copie s o f  a  wor k fo r  privat e us e an d th e 
makin g o f  copie s b y specifie d officia l  librarie s o r  scientifi c  an d researc h institute s 
fo r  thei r  ow n us e ar e bot h permitted .  Th e usua l  ter m o f  protectio n i s 5 0 year s fro m 
th e deat h o f  th e author .  (Conventions :  Bern e an d UCC) 

4.1 2 Indi a 

Curren t  legislatio n i s th e Copyrigh t  Act ,  1957 .  Closel y followin g curren t  U K 
legislatio n man y o f  th e use s permitte d withou t  paymen t  ar e similar .  Reproductio n fo r 
Lega l  proceeding s an d fo r  th e purpose s o f  researc h o r  privat e stud y ar e permitted . 
Ther e i s a  registe r  o f  copyright s maintaine d a t  th e Copyrigh t  Office ,  thoug h n o formal -
itie s ar e require d a s such .  A  Copyrigh t  Boar d deal s wit h dispute s an d may als o gran t 
compulsor y license s i n certai n cases .  A  ful l  accoun t  o f  th e historica l  backgroun d t o 
th e legislation ,  includin g som e cas e law ,  i s give n b y Khosl a (1977) .  Th e usua l  ter m o f 
protectio n i s 5 0 year s fro m th e dat e o f  th e author' s death .  (Conventions :  Bern e &  UCC) 

4.1 3 Ital y 

Curren t  legislatio n i s th e La w fo r  th e Protectio n o f  Copyright ,  1941 .  Th e righ t 
of  'droi t  d e suite '  i s  provide d wit h a  lev y o f  2 % t o 10 % o f  th e increas e i n value .  A 
ful l  descriptio n o f  thi s righ t  i s  give n i n Sectio n 4.7 .  Th e copyin g o f  work s fo r  th e 
persona l  us e o f  reader s o r  fo r  th e service s o f  a  librar y i s permitted .  Also ,  withi n 
limits ,  copyin g fo r  educationa l  purpose s i s permitted .  Amicarell i  (1977 )  give s a n 
accoun t  o f  th e presen t  la w an d indicate s th e nee d fo r  revision .  Th e usua l  ter m o f  copy -
righ t  i s  5 0 year s fro m th e deat h o f  th e autho r  plu s a n extensio n fo r  period s o f  war . 
(Conventions :  Bern e an d UCC) 

4.1 4 Japa n 

Curren t  legislatio n i s th e Copyrigh t  Law ,  1970 .  Fai r  dealin g i s permitte d fo r 
th e purpose s o f  privat e stud y an d research ,  includin g copyin g i n a  librar y fo r  th e 
libraria n t o suppl y copie s fo r  research .  Bu t  ther e ar e som e restriction s an d a  detaile d 
accoun t  i s give n b y Utid a (1970) .  Th e usua l  ter m o f  protectio n i s 5 0 year s fro m th e 
deat h o f  th e author .  (Conventions :  Bern e an d UCC) 

4.1 5 Luxembour g 

Curren t  legislatio n i s th e Copyrigh t  Law ,  1972 .  A s wit h Belgiu m ther e i s n o 
provisio n fo r  fai r  dealin g i n th e wa y o f  researc h o r  study .  Provisio n i s mad e fo r  th e 
righ t  o f  'droi t  d e suite '  an d th e lev y i s 3%.  (Se e Sectio n 4. 7 fo r  a  not e o n thi s 
right. )  Th e usua l  ter m o f  copyrigh t  i s  5 0 year s fro m th e deat h o f  th e author . 
(Conventions :  Bern e an d UCC) 

4.1 6 Netherland s 

Curren t  legislatio n i s th e La w concernin g th e Ne w Regulatio n o f  Copyright ,  1912 . 
An amendment  i n 197 2 created ,  a s fro m th e beginnin g o f  1973 ,  a  fai r  dealin g provisio n 
tha t  allow s a  perso n t o mak e o r  orde r  fro m a  librar y copie s copie s fo r  hi s persona l 
stud y o r  use .  Th e amoun t  o f  th e ite m copie d i s restricte d bu t  include s a  'smal l  port -
ion '  o f  a  book ,  a  periodica l  article ,  o r  th e whol e o f  a n out-of-prin t  work .  Copyin g 
i n th e publi c service s i s subjec t  t o mor e o r  les s th e sam e restriction s a s t o quantit y 
but  paymen t  i s prescribe d unde r  a  blanke t  licensin g schem e vi a a  collectin g society , 
'Reprorecht' .  Th e fee s var y an d th e rat e fo r  school s i s onl y on e quarte r  tha t  fo r 
libraries .  Industria l  an d commercia l  enterprise s can ,  fo r  scientifi c  materia l  a t  least , 
joi n th e abov e licensin g schem e s o lon g a s th e copie s mad e ar e no t  passe d outsid e thei r 
organization .  Th e Unite d State s collectin g societ y -  th e Copyrigh t  -Clearanc e Cente r  -
set  u p a  branc h i n 198 0 i n th e Netherland s t o collec t  fo r  America n publisher s th e fee s 
fo r  copyin g don e i n th e Netherlands .  Th e usua l  ter m o f  protectio n i s 5 0 year s fro m th e 
deat h o f  th e author .  (Conventions :  Bern e an d UCC) 
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4.1 7 Norwa y 

Curren t  legislatio n i s th e Ac t  relatin g t o Propert y Right s i n Literary ,  Scientifi c 
or  Artisti c Works ,  196 1 (an d a  paralle l  Ac t  o n Right s i n Photographi c Pictures ,  1960) . 
Apar t  fro m th e usua l  categorie s suc h a s scientific ,  literar y an d artisti c works ,  whic h 
hav e th e genera l  ter m o f  copyrigh t  o f  5 0 year s fro m th e deat h o f  th e author ,  a  furthe r 
categor y o f  works ,  suc h a s formularies ,  catalogues ,  table s an d simila r  compilation s o f 
information ,  exist s wit h a  genera l  ter m o f  protectio n o f  onl y te n year s fro m publication . 
Fai r  dealin g i s generall y allowe d t o th e exten t  indicate d unde r  Icelan d (4.1 1 above) , 
but  onl y a  singl e cop y i s allowe d fo r  privat e use .  (Conventions :  Bern e an d UCC) 

4.1 8 Portuga l 

Curren t  legislatio n i s th e Copyrigh t  Code ,  1966 .  Fai r  dealin g i s allowe d i n 
tha t  publi c entities ,  libraries ,  etc. ,  ca n cop y work s fo r  thei r  ow n us e o r  fo r  th e 
privat e us e o f  th e person s s o requesting .  Provisio n i s mad e fo r  th e righ t  o f  'droi t  d e 
suite '  wit h a  lev y o f  10% ,  o r  20 % o n high-price d items .  Th e usua l  ter m o f  protectio n 
i s 5 0 year s fro m th e deat h o f  th e author .  Rebell o (1980 )  give s a  revie w o f  th e curren t 
situation .  (Conventions :  Bern e an d UCC) 

4.1 9 Sovie t  Unio n 

Curren t  legislatio n date s fro m 1961 ,  wit h amendment s t o cove r  th e accessio n t o 
th e Universa l  Copyrigh t  Convention .  Th e relevan t  part s o f  the :  'Fundamental s o f  Civi l 
Legislatio n o f  th e Unio n o f  Sovie t  Socialis t  Republic s an d th e Unio n Republics '  ar e 
reprinted ,  i n English ,  i n Boguslavsk y (1979) .  Reproductio n fo r  persona l  us e i s 
permitted ,  a s is :  'reproductio n fo r  scientific ,  educationa l  an d instructiona l  purpose s 
on a  non-profi t  basis' ,  withou t  nee d fo r  consen t  o r  royalt y payment .  Th e usua l  ter m 
of  protectio n i s 2 5 year s fro m th e deat h o f  th e author . 

The Sovie t  Unio n becam e a  part y t o th e Universa l  Copyrigh t  Conventio n i n 1973 . 
Account s o f  visit s t o th e Ail-Unio n Sovie t  Copyrigh t  Agenc y (VAAP) ,  se t  u p t o handl e 
al l  internationa l  publishin g agreement s betwee n th e Sovie t  Unio n an d th e West ,  ar e 
give n b y Koutchoumo w (1974 )  an d Lottma n (1975) .  On e majo r  Wester n fea r  expressed ,  fo r 
exampl e b y Schwart z (1975) ,  ove r  th e accessio n o f  th e Sovie t  Unio n t o th e Conventio n 
was tha t  th e Soviet s (alread y abl e t o mak e a  compulsor y acquisitio n o f  a n author' s 
copyrigh t  unde r  existin g interna l  legislation )  woul d b e abl e t o suppres s o r  otherwis e 
censo r  th e publication s abroa d o f  th e work s o f  interna l  dissidents .  Indee d th e Unite d 
State s Ac t  o f  197 6 specificall y ha s a  claus e t o allo w copyrigh t  protectio n i n th e U S 
t o continu e fo r  a n autho r  wh o ha s ha d expropriatio n o f  hi s copyrigh t  i n hi s ow n country . 
Newcit y (1978 )  cover s thi s i n som e detai l  bu t  conclude s tha t  thi s initia l  fea r  ha s 
littl e basi s -  i f  onl y becaus e a  cas e agains t  a  Wester n publishe r  woul d ris k ba d 
publicit y whe n the :  "Soviet s hav e a  wid e variet y o f  method s t o punis h dissiden t  writer s 
withou t  havin g t o rel y o n Wester n courts. " 

Of  mor e direc t  interes t  i s  th e effec t  o f  th e accessio n o n th e publicatio n o f 
Wester n scientifi c  an d technica l  journal s i n th e Sovie t  Union .  Befor e th e accession , 
Newcit y (1978 )  write s tha t  som e 674  Wester n title s wer e bein g sol d b y Sovie t  publisher s 
(2 0 title s afte r  translatio n -  th e res t  b y photo-offse t  printing )  a t  a  subscriptio n 
pric e wel l  belo w th e Wester n rate .  Th e Sovie t  authoritie s ha d som e 91 9 subscription s 
place d fo r  th e 27 0 America n publishe d title s involved .  Fro m thes e the y the n reproduce d 
some 111,00 0 subscription s fo r  sal e withi n th e Easter n blo c nation s an d fo r  interna l 
use .  (I t  mus t  b e sai d tha t  th e traffi c  wa s no t  entirel y on e wa y as ,  a t  th e sam e time , 
some 15 0 Sovie t  journal s wer e bein g translate d cover-to-cove r  an d sol d b y America n 
publishers. )  B y th e en d o f  197 4 th e Sovie t  practic e ha d cease d thoug h the y wer e makin g 
strenuou s effort s t o continu e th e re-publication s o n som e sor t  o f  royalt y basis .  I n 
genera l  Wester n publisher s wer e dissatisfie d wit h th e amount s offered .  Certai n journal s 
wer e simpl y ordere d i n large r  quantitie s an d presumabl y use d t o for m th e basi s o f  a 
more widesprea d photocopyin g service ,  relyin g o n th e fai r  dealin g provisio n allowe d b y 
th e Sovie t  legislation ;  Newcit y (1978 )  quote s th e numbe r  o f  subscription s fo r  Chemica l 
Abstract s increasin g fro m 2  i n 197 3 t o ove r  5 0 i n 1974 ,  an d fo r  th e Journa l  o f  Biolog -
ica l  Chemistr y fro m 6  t o 4 0 i n th e sam e period .  Th e republicatio n programm e may no t 
hav e bee n efficien t  bu t  clearl y on e componen t  o f  th e Sovie t  reluctanc e t o increas e th e 
number  o f  subscription s i s thei r  wis h t o avoi d allocatin g "hard "  currenc y fo r  thi s 
purpose .  Nurnber g (1975 )  writin g i n th e 'Author '  indicate s ho w Wester n writer s ca n 
make th e bes t  o f  th e presen t  situation . 

4.2 0 Swede n 

Curren t  legislatio n i s th e La w o n Copyrigh t  i n Literar y an d Artisti c Works ,  196 0 
(an d th e paralle l  La w o n Right s i n Photographi c Pictures ,  1960) .  A  fai r  dealin g 
provisio n allow s archive s o r  librarie s t o cop y fo r  th e purpos e o f  thei r  activitie s an d 
copyin g fo r  persona l  us e i s permitted .  Librarie s d o no t  pa y royaltie s bu t  instea d 
infor m th e 'Swedis h Fun d fo r  Authors '  o f  copie s mad e an d book s lent .  Throug h th e fun d 
th e Stat e pay s mone y -  a  combinatio n o f  publi c lendin g righ t  an d copyrigh t  royalty . 
The Whitfor d Committe e (1977 )  describ e a n agreemen t  betwee n th e Swedis h Governmen t  an d 
representative s o f  publisher s an d authors ,  conclude d i n 1973 ,  whic h allow s fo r  a  pay -
ment  b y th e Governmen t  t o a  publishers '  an d authors '  organizatio n calle d 'BONUS '  t o 
compensat e fo r  copyin g i n schools .  I n 196 8 som e 15 0 millio n copie s wer e mad e -  ove r 
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607o fro m textbook s an d onl y 14 % fro m periodical s an d newspapers . 

The usua l  ter m o f  copyrigh t  i s  5 0 year s fro m th e deat h o f  th e author ,  thoug h 
table s an d compilation s hav e th e te n yea r  ter m describe d unde r  Norwa y (Sectio n 4.17) . 
Unusuall y photograph s ar e divide d int o tw o categories :  thos e o f  artisti c  o r  scientifi c 
natur e follo w th e 5 0 yea r  rule ;  wherea s th e res t  ar e onl y protecte d fo r  2 5 year s fro m 
th e th e dat e o f  production .  Ther e i s considerabl e variatio n fro m countr y t o countr y 
ove r  th e lengt h o f  thi s ter m bu t  i t  i s  common t o hav e a  fixe d ter m fro m publicatio n o r 
productio n dat e rathe r  tha n fro m th e deat h o f  th e autho r  o r  creato r  -  i n th e Unite d 
Kingdo m th e ter m fo r  photograph s i s 5 0 year s fro m publication .  Th e 'Copyrigh t  La w 
Survey '  fro m th e Worl d Intellectua l  Propert y Organizatio n (1979 )  i s a  usefu l  sourc e o f 
referenc e fo r  thes e details .  (Conventions :  Bern e an d UCC) 

4.2 1 Turke y 

Curren t  legislatio n i s th e La w o n Artisti c an d Intellectua l  Works ,  1951 . 
Provisio n i s mad e fo r  'droi t  d e suite '  wit h a  lev y o f  u p t o 107 o.  ( A not e o n thi s righ t 
i s  give n unde r  4.7. )  Variou s form s o f  fai r  dealin g ar e permitte d but ,  apar t  fro m copy -
in g fo r  persona l  use ,  n o exemptio n i s mad e fo r  research ,  etc .  Th e usua l  ter m o f 
protectio n i s 5 0 year s fro m th e deat h o f  th e author .  (Conventions :  Bern e only ) 

5.  INTERNATIONAL COPYRIGHT 

5. 1 Th e Convention s 

Ther e i s n o suc h concep t  a s a n 'Internationa l  Copyright '  bu t  worldwid e protectio n 
can i n effec t  b e obtaine d throug h th e nationa l  law s o f  countrie s participatin g i n 
internationa l  copyrigh t  treatie s o r  conventions .  Ther e ar e tw o mai n conventions : 
(1 )  Th e Bern e Conventio n o f  188 6 wit h fiv e revision s -  Paris ,  189 6 -  Berlin ,  190 8 -
Rome,  192 8 -  Brussels ,  194 8 -  Paris ,  197 1 -  an d sponsore d b y th e Worl d Intellectua l 
Propert y Organization ;  an d (2 )  Th e Universa l  Copyrigh t  Conventio n o f  195 2 wit h on e 
revisio n -  Paris ,  197 1 -  an d sponsore d b y Unesco .  Th e Bern e Conventio n require s tha t 
protectio n i s extende d withou t  formalitie s t o work s b y national s o f  an y countr y s o lon g 
as publicatio n take s plac e i n a  countr y tha t  belong s t o th e Bern e Union .  Th e Universa l 
Copyrigh t  Conventio n require s tha t  a  protecte d wor k mus t  hav e bee n writte n b y a  nationa l 
of  a  participatin g countr y o r  mus t  hav e bee n publishe d fo r  th e firs t  tim e i n a  partici -
patin g country .  Thi s conventio n require s les s 'protection '  tha n th e Bern e Convention , 
fo r  example ,  th e minimu m lengt h o f  protectio n i s se t  a t  author' s lif e plu s 2 5 years . 
The minimu m protectio n fo r  photograph s an d work s o f  applie d ar t  i s  1 0 years .  I t  limit s 
th e formalitie s whic h an y countr y may deman d fo r  protectio n t o a  notic e o f  copyrigh t  o n 
eac h publishe d copy ,  consistin g o f  a  specifi c  copyrigh t  symbo l  wit h a  yea r  dat e o f 
firs t  publicatio n an d th e nam e o f  th e copyrigh t  owner .  Th e UCC wa s largel y establishe d 
i n th e earl y 1950 s becaus e attempt s t o revis e th e Unite d State s Copyrigh t  La w t o mee t 
th e hig h standard s o f  th e Bern e Conventio n ha d failed .  I n particula r  th e formalitie s 
concerne d wit h mandator y registration ,  rathe r  tha n automati c protectio n a s i n mos t 
othe r  countries ,  wer e no t  acceptable .  Th e Sovie t  Unio n als o is ,  a t  present ,  restricte d 
t o participatio n onl y i n th e UCC becaus e o f  a  ter m o f  protectio n o f  onl y 2 5 years . 
Furthe r  discussio n o f  thi s i s give n b y Boguslavsk y (1979) .  Th e U S 197 6 Ac t  move d th e 
countr y muc h close r  t o th e possibilit y  o f  joinin g th e Bern e Conventio n -  copyrigh t  i s 
now automaticall y obtaine d withou t  formality . 

The othe r  majo r  conventio n grou p consist s o f  th e Pan-America n Convention s bu t 
thes e ar e no t  discusse d here .  A  genera l  vie w fro m th e publisher s regardin g th e presen t 
situatio n i n internationa l  copyrigh t  i s  give n b y Barke r  (1976 )  i n a  pape r  give n a t  th e 
Internationa l  Publisher s Association s Congres s i n Japan . 

5. 2 Th e Convention s an d Fai r  Dealin g 

Althoug h th e prim e intentio n o f  th e convention s i s t o protec t  th e right s o f 
author s an d creators ,  the y d o mak e certai n provision s t o allo w exception s fo r  'fai r 
dealing' . 

Articl e 9(1 )  o f  th e Pari s tex t  o f  th e Bern e Conventio n provide s tha t  author s 
shal l  hav e th e exclusiv e righ t  o f  authorisin g th e reroductio n o f  thei r  protecte d work s 
i n an y manne r  o r  form .  Articl e 9(2 )  howeve r  allow s countrie s t o permi t  th e reproductio n 
of  work s i n certai n specia l  cases ,  provide d tha t  th e reproductio n doe s no t  conflic t 
wit h th e norma l  exploitatio n o f  th e wor k an d doe s no t  unreasonabl y prejudic e th e 
legitimat e interest s o f  th e author .  Th e intentio n o f  thi s provisio n i s tha t  ther e 
shoul d b e n o compulsor y license s i n field s i n whic h work s ar e normall y exploited ;  and , 
i f  nationa l  law s permi t  copyin g o n an y scal e withou t  permissio n i n othe r  fields ,  the y 
shoul d ensur e tha t  th e autho r  i s reasonabl y renumerated . 

The Universa l  Copyrigh t  Conventio n provide s i n Articl e IV(1 )  tha t  th e protectio n 
of  th e author' s economi c interest s shoul d includ e th e exclusiv e righ t  t o authoris e 
reproductio n b y an y means .  Articl e IV(2) ,  however ,  allow s state s t o mak e exception s 
whic h d o no t  conflic t  wit h th e 'spiri t  an d provisions '  o f  th e Conventio n an d offe r  a 
reasonabl e degre e o f  protection . 

How fa r  nationa l  legislatio n an d accepte d practice s honou r  th e conventio n i s a 



matte r  o f  opinio n an d contention .  Diet z (1978 )  commentin g o n th e genera l  us e o f  reprog -
raph y i n th e EE C countrie s describe s th e situatio n a s an :  "infringemen t  o f  9(2 )  o f  th e 
Bern e Conventio n unde r  whic h norma l  exploitatio n o f  th e wor k may no t  b e prejudice d b y 
exception s t o th e copyrigh t  protection. "  Gotze n (1978 )  als o deal s wit h reprograph y i n 
term s o f  th e Bern e Convention . 

5. 3 Worldwid e information ? 

1980 sa w th e publicatio n o f  th e repor t  o f  th e Independen t  Commissio n o n Inter -
nationa l  Developmen t  Issue s (otherwis e know n a s th e 'Brand t  Report '  o r  'Nort h -  South : 
a programm e fo r  survival') .  I t  woul d b e simplisti c t o sugges t  tha t  th e rol e o f  copy -
righ t  ha s grea t  significanc e i n th e contex t  o f  th e majo r  area s o f  difficult y bu t  never -
theles s th e flo w o f  technolog y t o th e les s develope d countrie s i s influence d b y th e 
legislation .  Concer n ha s bee n expresse d tha t  th e arriva l  o f  th e 'ne w technology '  wil l 
remov e on e o f  th e remainin g asset s o f  thes e countrie s -  a  suppl y o f  chea p labour .  I t 
i s  t o b e hope d tha t  informatio n a t  leas t  wil l  flo w freel y awa y fro m th e develope d 
centre s o f  industria l  concentratio n i n th e 'North '  an d ful l  advantag e take n o f  improve -
ment s i n transmissio n techniques ,  etc .  Th e abilit y  o f  network s t o provid e decentralise d 
informatio n mean s tha t  th e potentia l  exist s fo r  providin g equa l  availabilit y  o f  infor -
matio n ove r  vas t  areas .  O n a  smalle r  scal e Eurone t  i s alread y attemptin g t o mak e it s 
use r  cost s independen t  o f  distance . 

Alread y th e way s i n whic h developin g countrie s gai n acces s t o th e develope d 
world' s wealt h o f  educational ,  scientifi c  an d cultura l  material s hav e create d significan t 
problem s fo r  internationa l  copyright .  Th e demand s o f  th e developin g countrie s le d t o 
th e 197 1 revision s o f  bot h th e Bern e Conventio n an d th e UCC t o tr y t o mee t  th e need s o f 
thes e nation s b y providin g fo r  th e exercis e o f  compulsor y licensin g t o permi t  th e 
translatio n an d reproductio n o f  protecte d work s fo r  educationa l  purposes .  Unesc o ha s 
set  u p th e Internationa l  Copyrigh t  Informatio n Centr e t o infor m developin g countrie s an d othe r  nation s 

of  th e availabilit y  o f  protecte d work s an d t o hel p brin g togethe r  user s an d copyrigh t 
owner s -  thi s i s describe d b y Doc k (1975 )  an d Ala m (1979) .  I t  i s  als o importan t  tha t 

automate d informatio n system s ar e accessibl e t o th e les s develope d countries .  A n earl y 
revie w o f  th e benefit s o f  reprograph y t o a  developin g countr y i s give n b y Offenbache r 
(1971 )  an d Lin e (1977 )  describe s internationa l  lendin g an d photocopyin g fro m th e view -
poin t  o f  th e Britis h Librar y Lendin g Division . 

5. 4 Th e Treat y o f  Rome 

The eliminatio n o f  custom s dutie s betwee n member  state s i s on e o f  th e mai n 
objective s o f  th e Treat y o f  Rome;  but ,  beyon d this ,  wordin g suc h as :  "Th e eliminatio n a s 
betwee n member  state s o f  quantitativ e restriction s o n th e impor t  an d expor t  o f  good s an d 
al l  measure s havin g equivalen t  effects "  ha s a n impac t  o n th e publishin g trade .  Book s 
ar e 'goods '  an d a  rulin g b y th e Commissio n i n 197 7 confirme d tha t  th e traditiona l 
method s o f  marketin g base d o n exclusiv e copyrigh t  license s definin g certai n area s ar e 
not  no w available .  Mallow s (1981 )  describe s th e 197 7 cas e whic h concerne d Hemingway' s 
'Th e Ol d Ma n an d th e Sea' .  Jonatha n Cap e sublicense d Pengui n Book s t o publis h a  paper -
bac k editio n i n a  territor y whic h include d al l  Common Marke t  countrie s othe r  tha n th e 
Unite d Kingdo m an d Ireland .  Th e Commissio n objecte d t o thi s territoria l  restriction . 

The abov e rulin g i s o f  majo r  significanc e t o th e boo k trad e bu t  o f  mor e relevanc e 
t o thi s repor t  ar e th e comment s o f  Diet z (1978 )  an d th e problem s o f  Euronet .  Diet z (1978 ) 
provide s a  compariso n o f  copyrigh t  procedure s i n al l  th e Common Marke t  countrie s wit h a 
vie w t o futur e harmonizatio n o f  legislation .  H e generall y consider s that ,  s o fa r  a s 
reprograph y i s concerned ,  infringemen t  i s take n fo r  grante d i n al l  th e countries .  H e 
conclude s b y pointin g t o th e Germa n an d Dutc h system s a s bein g th e bes t  models ,  thoug h 
wit h additiona l  restriction s applie d t o copying .  H e reject s Franc e an d Belgiu m a s bein g 
to o restrictive ,  i n principl e a t  least ,  an d reject s th e Unite d Kingdom ,  Denmar k an d 
Ital y a s bein g to o la x i n term s o f  exceptions . 

The settin g u p o f  Eurone t  a s th e Europea n competito r  t o th e America n base d net -
work s ha s focusse d attentio n o n th e cross-borde r  problem s o f  informatio n systems .  On e 
logica l  developmen t  t o b e explore d wa s th e provisio n o f  som e for m o f  documen t  deliver y 
syste m t o bac k u p th e on-lin e availabilit y  o f  bibliographi c services ,  especiall y a s mos t 
of  th e EE C countrie s d o no t  hav e th e equivalen t  o f  th e Britis h Librar y Lendin g Division . 
An investigatio n o f  thi s projec t  wa s carrie d ou t  b y th e Frankli n Institut e (Gillespi e e t 
al .  1978 )  an d variou s problem s wer e identified .  Gillespi e suggeste d tha t  th e bes t 
solutio n wa s the :  "Negotiatio n o f  licenc e agreement s direc t  wit h th e copyrigh t  owners " 
as th e mos t  advisabl e permanen t  procedure .  I n Novembe r  197 9 a n EE C Worksho p o n 
Document  Deliver y wa s hel d i n Luxembourg .  Virtuall y th e whol e sessio n wa s spen t  o n th e 
copyrigh t  issu e and ,  t o judg e b y reports ,  n o rea l  progres s made .  Ther e seem s t o hav e 
some misconceptio n abou t  th e acceptabilit y  o f  th e Whitfor d proposal s t o Britis h 
librarians .  Th e discussio n inevitabl y tende d t o mov e th e publisher s and.librarian s 
presen t  int o tw o opposin g groups .  Furthe r  detail s o f  on-deman d publishin g ar e give n i n 
Sectio n 3. 4 above . 

6.  TRANSLATIONS 

Translatio n i s on e o f  th e infringin g act s i n mos t  legislatio n bu t  i t  woul d norm -
all y b e considere d fai r  dealin g t o mak e a  singl e cop y o f  a  wor k i n anothe r  language . 
Commonsense dictate s that ,  a s readin g an d understandin g a  documen t  ar e no t  infringin g 
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acts ,  i t  i s  reasonabl e t o see k t o pu t  a n unknow n languag e int o a  for m suitabl e fo r 
comprehension .  Translatio n i s expensiv e an d henc e th e possibilit y  o f  spreadin g th e cos t 
by sellin g furthe r  copie s ofte n appear s attractive .  Mr  Hollowa y (1970 )  wa s anxiou s tha t 
th e tracin g o f  copyrigh t  owner s -  sometime s th e publishe r  an d sometime s th e autho r  -
shoul d b e a s eas y a s possibl e t o encourag e cos t  sharin g o n a  reasonabl e scale .  Th e 
Internationa l  Copyrigh t  Informatio n Centr e (1979 )  issue s a  mode l  contrac t  fo r  th e public -
atio n o f  translation s an d I  hav e mentione d abov e i n Sectio n 5. 3 th e revisio n o f  th e 
Convention s t o allow ,  i n som e cases ,  compulsor y license s fo r  translation s fo r  educationa l 
purposes .  Th e questio n o f  ownershi p o f  right s may wel l  aris e wit h translations .  I f  th e 
translato r  i s employe d fo r  tha t  purpos e th e copyrigh t  wil l  almos t  certainl y b e wit h hi s 
employers ,  bu t  i n th e cas e o f  commissione d work s o r  free-lanc e wor k i t  i s  importan t  tha t 
th e contractua l  detail s ar e settle d -  particularl y i f  ther e i s an y prospec t  o f  furthe r 
republication . 

One are a wher e advanc e ove r  197 1 t o 198 1 ha s bee n somewha t  disappointin g i s tha t 
of  machin e translation .  Eve n wit h th e powerfu l  incentiv e o f  th e vas t  translation s work -
loa d o f  th e EEC,  th e practica l  potentia l  o f  operationa l  system s i s small .  Th e problem s 
of  distinguishin g 'ther e i s a  nast y ja m i n tha t  jar '  fro m 'ther e i s a  nast y ja m i n tha t 
machine '  remai n an d 'confiture '  wil l  no t  alway s serve .  Bu t  a t  leas t  machin e aide d 
translation ,  a s a  metho d o f  increasin g th e productivit y o f  huma n translators ,  seem s t o 
be workin g wel l  an d wit h th e mai n thrus t  o f  curren t  compute r  developmen t  bein g wit h 
smal l  decentralise d system s th e compute r  shoul d becom e a  ver y valuabl e too l  i n thi s 
area .  Possibl y th e tim e i s no t  fa r  awa y whe n a  specialis t  i n a  subjec t  area ,  withou t 
linguisti c expertise ,  wil l  b e abl e t o mak e a  competen t  translatio n wit h onl y machin e 
aid .  Th e detail s o f  availabl e translation s ar e no w ofte n bein g mad e availabl e a s on -
lin e dat a bases .  Providin g copyrigh t  clearanc e ha s bee n obtaine d thi s shoul d hel p over -
come som e o f  th e problem s create d b y th e languag e barriers . 

Translatio n i n th e mor e genera l  case ,  t o cove r  th e compute r  usag e o f  programs , 
i s deal t  wit h i n Sectio n 8 . 

7.  PATENTS AND INDUSTRIA L DESIGNS 

7. 1 Copyrigh t  i n Paten t  Specification s 

Paten t  specification s ar e a  ver y particula r  typ e o f  document .  Th e paten t  itsel f 
represent s a  monopol y righ t  o f  exploitatio n grante d b y th e stat e a s a  for m o f  mutua l 
bargai n betwee n individua l  an d state .  I n retur n fo r  th e monopol y right ,  whic h i s i n 
itsel f  a n encouragemen t  t o invention ,  th e invento r  make s a  ful l  disclosur e o f  hi s 
inventio n and ,  afte r  expir y o f  th e monopol y term ,  anyon e may us e th e idea .  I t  ha s thu s 
become accepte d tha t  th e descriptio n (i.e .  th e specification )  shoul d b e treate d a s 
effectivel y fre e o f  copyright .  A t  th e Scienc e Referenc e Librar y i n Londo n som e 340,00 0 
copie s o f  patent s wer e mad e i n 1980/8 1 fro m a  librar y stoc k o f  ove r  2 0 millio n specific -
ations .  Technicall y copyrigh t  i n Unite d Kingdo m paten t  specification s vest s i n th e 
Crown bu t  ther e i s normall y n o ba r  o n thei r  us e -  the y ar e effectivel y publishe d o n 
demand b y th e Paten t  Offic e s o th e proble m o f  obtainin g out-of-prin t  item s doe s no t  aris e 
(Th e Whitfor d Committe e propose d tha t  al l  existin g Crow n copyrigh t  provision s b e brough t 
t o a n en d bu t  thi s wa s no t  endorse d b y th e Gree n Pape r  o n Copyright. ) 

7. 2 Industria l  Design s 

The followin g sectio n i s entirel y devote d t o Unite d Kingdo m practice .  Thi s i s a n 
are a o f  copyrigh t  la w o f  littl e direc t  interes t  t o informatio n worker s i n general ,  bu t 
th e pervadin g effect s o f  desig n registratio n justif y th e spac e here . 

To reca p o n th e principles :  copyrigh t  protect s artisti c work s agains t  copyin g bu t 
no monopol y i s conferre d an d infringemen t  onl y take s plac e i f  th e wor k i s copied ;  where -
as patent s protec t  invention s an d confe r  monopolie s whic h protec t  al l  possibl e form s o f 
articl e incorporatin g th e inventio n -  eve n i f  completel y independentl y derived . 
'Intellectua l  Property '  cover s copyrigh t  an d patent s a s wel l  a s th e domai n between ,  i n 
th e for m o f  designs .  I n th e Unite d Kingdo m item s whic h hav e a  novelt y i n feature s o f 
shap e whic h ar e not :  "dictate d solel y b y th e functio n whic h th e articl e t o b e mad e i n 
tha t  shap e ha s t o perform "  may b e registere d unde r  th e Registere d Design s Act ,  1949 . 
Thi s Ac t  confer s a  monopol y protectio n fo r  1 5 years .  Ther e i s n o provisio n unde r  th e 
curren t  Patent s Act ,  1977 ,  fo r  a  'pett y patent '  a s foun d i n som e countrie s an d th e Gree n 
Paper  o n Copyrigh t  ha s endorse d thi s policy . 

However  a n anomal y ha s arise n fo r  th e purel y functiona l  item s tha t  ar e unregistr -
abl e unde r  th e Design s Act .  Th e Copyrigh t  Act ,  1956 ,  protect s three-dimensiona l  copie s 
of  two-dimensiona l  works ,  s o an y machin e par t  tha t  i s  derive d fro m a n engineerin g draw -
in g may hav e protection ,  unde r  th e Copyrigh t  Ac t  fo r  lif e plu s 5 0 year s -  considerabl y 
longe r  tha n th e ter m fo r  registere d designs .  Th e are a wher e thi s ha s mos t  impact ,  an d 
cour t  case s ar e unde r  wa y a t  th e moment ,  i s  i n spar e part s productio n fo r  th e moto r 
industry . 

The recommendation s o f  th e Whitfor d Committe e (1977) ,  whic h wa s fa r  fro m unanimou s 
on thi s point ,  suggeste d incorporatin g protectio n o f  th e aestheti c element s unde r  th e 
genera l  la w o f  copyright ,  withou t  an y formalit y o f  registratio n o r  deposit ,  an d wit h a 
ter m o f  2 5 years .  Thei r  view s o n dealin g wit h th e strictl y functiona l  item s varie d 
fro m n o protectio n a t  al l  t o protectio n fo r  2 5 year s a s above .  Discussio n b y paten t 
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agent s o n thes e recommendation s i s give n b y Westo n (1977 )  an d a  genera l  accoun t  o f 
desig n protectio n b y Johnsto n (1978) . 

The Gree n Pape r  o n Copyrigh t  confirme d th e Whitfor d proposal s s o fa r  a s th e 
aestheti c element s ar e concerne d bu t  supporte d th e minorit y part y o f  th e Committe e tha t 
th e purel y functiona l  shoul d no t  b e protecte d agains t  copying ;  an d tha t  unles s i t 
attract s paten t  protectio n i t  shoul d no t  b e protecte d a t  all .  Th e Gree n Pape r  justifie s 
thi s b y pointin g t o th e lac k o f  simila r  protectio n i n other ,  competing ,  countrie s an d 
point s t o th e nee d fo r  a n industria l  societ y t o b e activ e an d competitive .  Th e ter m o f 
25 year s fo r  aestheti c item s wa s accepte d an d Whitford' s proposa l  t o repea l  th e Design s 
Act  wa s pu t  t o on e sid e -  o n th e ground s tha t  furthe r  investigatio n i s necessar y an d 
tha t  suc h a  registratio n schem e may anywa y b e require d a s par t  o f  a  unifie d approac h t o 
th e proble m b y th e Europea n Economi c Community . 

7. 3 Drawing s associate d wit h Paten t  Specification s 

Derive d protectio n o f  three-dimensiona l  object s becaus e o f  origina l  drawing s ha s 
potentia l  effec t  o n th e ter m o f  a  patent .  Followin g th e Patent s Act ,  1977 ,  th e ter m o f 
protectio n wa s extende d t o 2 0 year s -  stil l  muc h les s tha n th e copyrigh t  protectio n ter m 
of  lif e plu s 5 0 years .  Man y drawing s relate d t o patent s ar e schematic ,  bu t  i t  i s  quit e 
possibl e tha t  th e produc t  develope d fro m a n inventio n may b e a  recognizabl e cop y o f  th e 
drawing s wit h th e specificatio n o r  o f  othe r  existin g drawing s relate d t o th e invention . 
I t  ha s bee n suggeste d tha t  th e us e o f  copyrigh t  i n thi s wa y ha s th e effec t  o f  resurrectin g 
th e paten t  monopol y eve n thoug h th e inventio n shoul d b e i n th e publi c domain . 

The Gree n Pape r  accept s tha t  thi s i s no t  a  satisfactor y situatio n an d state s tha t 
legislatio n wil l  b e considere d t o ensur e that :  "th e manufacture r  o f  a  product ,  th e copy -
righ t  i n whic h i s derive d fro m drawing s associate d wit h th e inventio n i n a  publishe d 
paten t  applicatio n o r  patent ,  shall ,  whe n th e paten t  ha s expired ,  lapse d o r  bee n revoked , 
or  th e applicatio n ha s bee n withdrawn ,  b e treate d a s i f  h e wer e th e holde r  o f  a  licenc e 
grante d b y th e copyrigh t  owner. "  (Whitfor d Committe e 1977 ,  p60-61. ) 

8.  SOFTWARE PROTECTION 

8. 1 Genera l 

Althoug h dealin g wit h reprograph y i n a n equitabl e wa y i s provin g difficul t  i t  i s 
arguabl e tha t  graftin g softwar e protectio n ont o copyrigh t  legislatio n i s likel y t o b e a 
proble m o f  a  differen t  orde r  o f  magnitude .  We ca n cop e wit h th e concept s o f  th e printe d 
page ,  an d th e copyin g o f  it ,  wit h n o grea t  difficult y despit e th e tw o extreme s o f  sa y a 
nove l  b y a  famou s autho r  an d a  telephon e directory ? becaus e th e patter n o f  us e i s subst -
antiall y  similar .  Ostensibl y a  compute r  program ,  i n th e for m o f  a  printe d listing ,  i s 
th e same ;  a  create d wor k i n a  tangibl e form .  Bu t  whe n applie d t o a  compute r  th e complex -
it y increase s becaus e th e progra m control s th e machin e and ,  perhap s i n conjunctio n wit h 
othe r  inpu t  data ,  actuall y doe s somethin g -  suc h a s t o creat e output .  Henc e w e ar e 
concerne d wit h protectio n i n thre e (frequentl y blurred )  areas : 

-  th e compute r  program ; 

-  th e inpu t  data ;  an d 

-  th e output . 

Nimt z (1979 )  provide s a  genera l  overvie w o f  th e developmen t  o f  softwar e protectio n 
la w an d i t  i s  relevan t  t o examin e othe r  form s o f  protectio n outsid e copyrigh t  law .  Kuh n 
(1978 )  refer s t o th e us e o f  copyrights ,  patent s an d trad e secret s a s th e thre e mai n lega l 
procedures .  Niblet t  (1980) ,  writin g a s bot h a  barriste r  an d a  professo r  o f  compute r 
science ,  mention s additionall y trad e mark s an d th e presen t  generall y preferre d procedur e -
contrac t  law .  Bot h refe r  briefl y t o thef t  but ,  unde r  U K la w a t  least ,  thef t  mus t  b e o f 
a tangibl e objec t  s o memorisin g a  progra m an d usin g i t  i s  no t  stealing .  Niblet t  (1980 ) 
include s a  usefu l  compariso n char t  o f  th e variou s methods .  H e point s ou t  th e short -
coming s o f  tryin g t o gai n paten t  protection :  i t  i s  relativel y expensiv e especiall y i f 
wid e coverag e i s sought ;  i t  i s  limite d t o a  2 0 yea r  term ;  i t  require s ful l  disclosur e a t 
th e outset ;  an d i n genera l  nationa l  paten t  legislatio n doe s no t  encourag e progra m 
protection .  Avoidin g th e us e o f  patent s migh t  allo w a  competito r  t o paten t  a  simila r 
program ,  bu t  a t  leas t  a n existin g use r  woul d b e abl e t o continu e us e thoug h no t  t o ex -
ploi t  i t  further . 

The la w o f  confidenc e o r  'trad e secrets '  ca n b e usefu l  i n providin g som e protectio n 
t o idea s o r  concept s tha t  ar e to o broa d fo r  copyrigh t  protection .  Th e U K la w provide s a 
civi l  remed y fo r  th e unauthorise d disclosur e o r  us e o f  informatio n whe n a n obligatio n o f 
confidenc e ha s bee n expressl y o r  implicitl y  imposed .  Turne r  (1962 )  an d La w Commissio n 
(1974 )  provid e informatio n o n thi s metho d o f  protectio n i n th e UK. 

Trademark s d o no t  hav e a  grea t  dea l  o f  relevanc e bu t  d o a t  leas t  hav e a n unlimite d 
lifetime .  Contract s are ,  i n th e eye s o f  th e industry ,  stil l  on e o f  th e bes t  mean s o f 
protectio n particularl y fo r  larg e commercia l  softwar e package s wit h a  maintenanc e element . 
Niblet t  (1980 )  include s a n exampl e o f  a n IC L Progra m Produc t  Licence .  Copyin g fo r  back -
up storag e i s normall y permitte d an d paymen t  ca n b e negotiate d a s sa y a  lum p sum , 
instalments ,  o r  usag e base d a s a  for m o f  royalty . 

Nevertheles s copyrigh t  remain s a n attractiv e metho d o f  obtainin g softwar e 
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protection .  I t  ha s immediat e effec t  worldwide ;  i t  i s  cheap ;  an d i t  provide s reasonabl e 
damages i n th e even t  o f  infringement .  Variou s problem s d o aris e -  i n particula r  th e 
need t o b e sur e tha t  nationa l  legislatio n doe s cove r  program s i n machin e readabl e form , 
but  als o t o establis h wha t  th e infringin g act s ar e i n th e contex t  o f  compute r  usage . 
You may no t  cop y a  cooker y book ,  bu t  yo u ca n wor k th e recipe s withou t  though t  o f 
royalt y t o th e author .  I n genera l  term s a  progra m i s a  simila r  se t  o f  instructions ;  bu t 
usin g i t  t o wor k th e compute r  may wel l  involv e interna l  'translatio n o r  copying '  o f  som e 
for m o r  other .  Curren t  copyrigh t  legislatio n wa s no t  drafte d t o envisag e a  literar y 
wor k bein g use d t o contro l  a  machine .  An d havin g use d th e machin e ho w fa r  shoul d th e 
autho r  o f  th e origina l  progra m expec t  an y right s i n th e output ? 

A descriptio n o f  th e positio n i n th e U K i s give n b y Perr y (1981 )  a s a  pape r 
presente d t o th e Chartere d Institut e o f  Paten t  Agents .  Th e exten t  o f  th e proble m i n 
term s o f  infringemen t  ca n onl y b e estimated .  Survey s i n th e U K sugges t  ther e may b e 
thre e t o fiv e copie s mad e illegall y fo r  ever y lega l  cop y -  s o fa r  a s microcomputer s ar e 
concerne d anyway ;  an d i n th e USA estimate s sugges t  perhap s $1 2 millio n t o $3 6 millio n 
out  o f  a  tota l  marke t  o f  $20 0 million .  Technica l  method s o f  preventin g copyin g see m 
unlikel y t o succee d becaus e i t  mus t  b e possibl e t o mak e bac k u p copie s an d becaus e 
much o f  th e abus e i s wit h th e hom e compute r  marke t  wher e technica l  preventio n measure s 
ar e considere d a  goo d challeng e t o th e amateur .  Sadl y th e consequence s o f  massiv e 
pirac y o r  misus e wil l  includ e a  reductio n i n th e rang e o f  softwar e available ,  increase s 
i n price s an d lac k o f  furthe r  produc t  development . 

8. 2 Th e Nationa l  Commissio n o n Ne w Technologica l  Use s o f  Copyrighte d Work s (CONTU) 

I n th e Unite d State s Sectio n 11 7 o f  th e curren t  Ac t  o f  197 6 i n effec t  carrie d 
throug h al l  provision s an d previou s right s relevan t  t o softwar e fro m th e previou s 
legislatio n o f  1909 .  Thi s wa s a n interi m measur e t o allo w th e Nationa l  Commissio n o n 
New Technologica l  Use s o f  Copyrighte d Work s (CONTU)  t o mak e it s investigation s an d 
report .  Discussio n befor e th e Ac t  ha d suggeste d a  fea r  tha t  th e blanke t  impositio n o f 
existin g copyrigh t  concept s t o th e the n emergin g field s o f  informatio n retrieval ,  net -
workin g an d machin e translatio n woul d stifl e o r  imped e research .  Author s an d publisher s 
tende d t o th e opposin g vie w s o i t  wa s decide d t o defe r  an y immediat e decisio n pendin g a n 
investigation .  Wei l  (1975 )  describe s thi s development . 

Two sub-committe e report s appeare d i n 1977 ,  on e coverin g dat a base s an d th e othe r 
programs .  Th e fina l  report ,  (Nationa l  Commissio n o n Ne w Technologica l  Use s o f  Copy -
righte d Work s 1978) ,  appeare d on e yea r  later .  Th e Commissio n wa s seekin g t o adop t 
recommendation s tha t  would :  "encourag e th e developmen t  an d disseminatio n o f  usefu l  store s 
of  informatio n an d t o mak e thi s informatio n readil y availabl e t o th e public. "  Th e 
specifi c  recommendatio n wa s tha t  th e la w shoul d b e amended : 

1)  t o mak e i t  explici t  tha t  compute r  programs ,  t o th e exten t  tha t  the y embod y a n 
author' s origina l  creation ,  ar e prope r  subjec t  matte r  o f  copyright ; 

2)  t o appl y t o al l  compute r  use s o f  copyrighte d program s b y th e deletio n o f  th e 
curren t  sectio n 117 ;  an d 

3)  t o assur e tha t  rightfu l  possessor s o f  copie s o f  compute r  program s ca n us e o r 
adap t  thes e copie s fo r  thei r  ow n use . 

One significan t  dissente r  fro m th e corporat e vie w wa s th e novelis t  Joh n Herse y 
who wa s a  member  o f  th e Commission .  Hi s view s (Herse y 1978 )  concentrate d o n th e philo -
sophica l  aspect s o f  broadenin g th e scop e o f  copyrigh t  protectio n t o machin e program s 
tha t  communicat e onl y wit h machine s an d h e suggeste d tha t  th e protectio n o f  suc h 
program s migh t  hav e a n undesirabl e effec t  o n th e nationa l  culture .  On e othe r  member 
supporte d hi m an d Breslo w (1977 )  add s additiona l  weigh t  t o thi s poin t  o f  view . 

The nee d fo r  clarificatio n becam e clea r  whe n i n 198 0 a  Unite d State s Distric t 
Cour t  rule d tha t  a  compute r  progra m incorporate d int o a  'rea d onl y memory'(ROM )  wa s no t 
covere d b y copyright .  Th e decisio n implie d tha t  an y softwar e i n a  for m tha t  canno t  b e 
see n an d rea d b y th e huma n ey e i s no t  copyrigh t  protected ,  an d wa s base d o n common la w 
and th e Ac t  o f  1909 .  Th e 197 6 Ac t  wa s hel d no t  t o appl y sinc e i t  make s exception s fo r 
automati c informatio n systems ,  bu t  th e judge s too k th e vie w that ,  i n an y case ,  th e Act' s 
protectio n woul d no t  cove r  program s i n whic h th e instruction s ar e incorporate d int o th e 
mechanica l  devic e the y control .  Th e inheren t  stage s o f  programmin g provid e a  majo r 
complicatin g featur e -  estimate s sugges t  tha t  th e cos t  i n man-hour s o f  a  complet e 
progra m ca n b e divide d int o thre e roughl y equa l  parts :  (a )  th e conceptua l  o r  system s 
analysis ;  (b )  th e coding ,  whic h take s plac e a t  severa l  level s an d may b e partl y don e b y 
machin e -  an d whic h may no t  b e directl y huma n understandable ;  an d (c )  th e 'debugging '  t o 
tes t  th e complet e progra m an d remov e th e errors .  Man y comple x program s ar e i n tur n buil t 
on a  modula r  basi s whic h furthe r  complicate s th e copyrigh t  issue s involved .  Iskran t 
(1970 )  ha s writte n o n th e multipl e form s tha t  program s tak e durin g us e an d Ster n (1981 ) 
indicate s tha t  th e situatio n regardin g ROMs i s stil l  fa r  fro m clea r  i n th e USA. 

The necessar y la w t o implemen t  th e CONTU recommendation s wa s passe d i n 1980 . 
Lawlo r  (1979 )  ha s argue d tha t  i n som e respect s th e previou s la w wa s t o b e weakene d 
but  a t  leas t  th e vita l  nee d fo r  back-u p copie s o f  magneticall y store d materia l  wa s recog -
nized .  Suc h copie s mus t  b e destroye d if :  "continue d possessio n o f  th e progra m shoul d 
ceas e t o b e rightful. "  Th e la w als o establishe s tha t  an y copie s o r  adaptation s require d 
as a n essentia l  ste p i n utilizin g th e machin e ar e allowe d a s CONTU wer e anxiou s t o 
establis h tha t  a  legitimat e possesso r  o f  a  cop y o f  th e progra m shoul d b e abl e t o full y 
use i t  fo r  th e intende d purpose .  Th e wor k doe s no t  hav e t o b e registere d a t  th e Unite d 
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State s Copyrigh t  Offic e t o b e protected ;  i t  i s  protecte d onc e i t  is :  "an y tangibl e 
mediu m o f  expression. "  Program s have ,  i n fact ,  bee n accepte d b y th e U S Copyrigh t 
Offic e sinc e 1964 .  Keplinge r  (1980 )  indicate s tha t  practic e i n othe r  countrie s i s a s 
follows :  France ,  Brazi l  an d Polan d al l  directl y exclud e program s fro m paten t  protection , 
but  th e positio n i s no t  full y  decide d i n Germany .  Austria ,  France ,  Germany ,  Japan ,  an d 
Ital y al l  see m t o hav e confirme d copyrigh t  a s th e appropriat e mean s o f  protectio n thoug h 
ther e i s stil l  a  marke d lac k o f  judicia l  decisions .  Furthe r  informatio n ca n b e foun d 
for :  Australi a i n Cattern s (1973 )  an d Lahor e (1978) ;  Belgiu m i n Buc h (1976) ;  Federa l 
Republi c o f  German y i n Koll e (197 3 &  1976 )  an d Ulme r  (1971) ;  Ital y i n Galtier i  (1972) ; 
and Japa n i n Do i  (1973) . 

8. 3 Unite d Kingdo m positio n 

I n th e Unite d Kingdo m th e Whitfor d Committe e (1977 )  examine d th e situation .  Th e 
existin g legislatio n -  th e Ac t  o f  195 6 base d o n th e Gregor y Committe e repor t  -  ha d no t 
take n accoun t  o f  th e problem ,  a s i t  hardl y existe d then .  Th e Bank s Committee ,  whic h le d 
t o th e Patent s Act ,  1977 ,  reporte d i n 197 0 tha t  compute r  program s shoul d no t  b e patent -
abl e an d thi s polic y ha s bee n confirme d b y th e 197 7 Ac t  an d b y bot h th e Europea n an d 
Communit y Paten t  Conventions .  Whitfor d recommended : 

1)  tha t  al l  compute r  program s an d othe r  item s o f  compute r  softwar e shoul d b e 
treate d a s work s an d tha t  ther e shoul d b e n o nee d t o prov e a  progra m eye -
readabl e o r  directl y understandable ; 

2)  tha t  th e existin g restricte d act s wer e adequate ,  e.g .  translation ,  copying , 
reproduction ,  etc. ,  bu t  that :  "th e storag e o f  compute r  programs ,  o r  o f  an y 
othe r  copyrigh t  material ,  i n a  compute r  stor e shoul d b e a  restricte d act." ; 

3)  tha t  th e protectio n ter m shoul d b e th e usua l  lif e plu s 5 0 year s -  (som e 
authoritie s ha d suggeste d a  shorte r  ter m woul d b e appropriate) ; 

4)  tha t  th e outpu t  shoul d b e th e copyrigh t  o f  th e person(s )  wh o devise d th e 
instruction s an d originate d th e dat a use d t o contro l  an d conditio n th e 
compute r  t o produc e th e require d resul t  -  i f  necessar y a s a  for m o f  join t 
ownership ; 

5)  tha t  unauthorise d 'use '  o f  compute r  program s t o contro l  o r  conditio n th e 
operatio n o f  computer s shoul d b e a n infringemen t  (thi s wa s take n a s a  majorit y 
decisio n t o mak e protectio n a s certai n a s possible) ;  an d 

6)  tha t  a  voluntar y registe r  o f  compute r  program s shoul d b e established . 

Taylo r  (1980 )  mention s tw o response s t o thi s sectio n o f  th e Whitfor d Report .  Th e 
Universit y o f  Londo n Librar y Resource s Co-ordinatin g Committe e complimente d th e Committe e 
on it s handlin g o f  th e proble m bu t  wante d t o exten d th e protectio n t o th e principl e 
of  a  program .  Howeve r  thi s come s bac k t o th e definitio n o f  copyrigh t  an d ho w fa r  i t  ca n 
be extende d t o cove r  ideas .  Th e Roya l  Societ y wa s les s impresse d an d considere d th e 
compute r  shoul d b e regarde d a s a  mer e tool :  "i n muc h th e sam e wa y a s a  slid e rule "  an d 
the y disagree d wit h th e recommendatio n tha t  copyrigh t  protectio n b e extende d t o compute r 
program s o r  th e inpu t  o f  dat a suc h a s statistica l  dat a o r  maps . 

One matte r  o f  concer n t o man y peopl e wa s th e suggestio n tha t  th e write r  o f  th e 
origina l  progra m shoul d b e par t  copyrigh t  owne r  o f  th e fina l  outpu t  o f  an y us e o f  tha t 
program .  I n som e case s thi s migh t  b e appropriat e but ,  especiall y wher e th e progra m i s 
sol d outrigh t  a s a  packag e o r  use d solel y t o manipulat e th e loca l  data ,  normall y thi s 
woul d b e inconvenien t  o r  eve n unacceptable .  Th e Unite d Kingdo m Gree n Pape r  o n Copyrigh t 
(1981 )  recognize d thi s an d recommende d tha t  a  differen t  approac h wa s adopted .  Whitfor d 
saw th e compute r  a s a  too l  i n itself ,  wherea s th e Gree n Pape r  take s th e programme d 
compute r  a s a n entit y an d suggest s tha t  th e perso n responsibl e fo r  operatin g i t  an d 
runnin g th e dat a wil l  creat e th e wor k -  thu s th e rule s o f  creatio n b y employee s becom e 
relevan t  and ,  normally ,  th e copyrigh t  woul d b e wit h th e employe r  whic h seem s ver y reas -
onable .  Th e Gree n Pape r  als o suggeste d tha t  Whitfor d wa s to o restrictiv e i n term s o f  th e 
copyrigh t  owner s power s t o contro l  th e progra m use ;  an d suggeste d tha t  al l  tha t  wa s 
require d wa s contro l  o f  th e initia l  loading ,  unles s greate r  contro l  wa s sough t  throug h 
some for m o f  contractua l  arrangemen t 

The questio n o f  ownershi p i s o f  interes t  becaus e CONTU wer e specificall y aske d t o 
investigat e th e direc t  compute r  authorshi p o f  works .  Risse t  (1979 )  cover s thi s i n 
detail .  CONTU recommende d tha t  b y applyin g conventiona l  copyrigh t  principle s a  huma n 
autho r  coul d alway s b e found ,  perhap s a s a  combinatio n o f  a  programmer ,  th e progra m use r 
and th e perso n wh o reviewe d th e output .  CONTU admitte d tha t  development s i n artificia l 
intelligenc e migh t  finall y requir e a  re-appraisal .  Certainl y th e possibilitie s inheren t 
i n machin e translatio n an d exper t  system s -  especiall y thos e o f  a  concensu s variet y 
wher e essentiall y  th e decisio n makin g abilit y  o f  a n extensiv e bod y o f  peopl e i s bein g 
distille d -  mea n th e tim e may no t  b e s o fa r  off .  Compute r  compositio n o f  musi c i s a n 
interestin g exampl e o f  th e possibilities ,  thoug h curren t  succes s mus t  depen d o n 
individua l  taste ,  bu t  usuall y som e degre e o f  inpu t  an d selectio n o f  outpu t  i s applie d 
by th e operator . 

The Gree n Pape r  met  wit h a  mixe d reception .  On e barrister ,  wh o specialize s i n 
thi s are a o f  th e law ,  commente d that :  "thi s i s th e firs t  tim e I'v e see n an y thoughtfu l 
view s comin g ou t  o n th e interactio n o f  copyrigh t  wit h compute r  programs. "  Wherea s a 
dat a bas e produce r  spok e o f  a :  "tota l  lac k o f  appreciatio n o f  th e problem s o f  handlin g 
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dat a i n machin e readabl e form. " 

I  shal l  mov e ont o th e dat a bas e aspect s i n Sectio n 8. 4 belo w but ,  befor e leavin g 
progra m protection ,  i t  i s  wort h mentionin g tha t  microcircui t  chip s -  thei r  topograph y 
or  pattern s -  requir e protection .  Edward s (1979 )  describe s th e nee d t o ensur e tha t 
photographi c mask s an d imprinte d pattern s ar e full y  protecte d a s 'pictorial ,  graphi c 
or  sculpture d work '  s o fa r  a s Unite d State s legislatio n i s concerned . 

8. 4 Dat a bas e protectio n 

The U K Gree n Pape r  o n Copyrigh t  suggest s tha t  th e displa y o f  work s extracte d 
fro m compute r  storag e o n a  visua l  displa y uni t  (VDU )  i s analogou s t o openin g a  boo k a t 
a particula r  page ,  an d therefor e no t  a n infringement .  Wherea s a  har d cop y prin t  ou t 
may apparentl y constitut e a n infringement .  I n practic e i t  i s  clea r  tha t  th e larg e on -
lin e dat a bases ,  throug h th e 'hos t  systems '  whic h provid e th e servic e t o users ,  ar e 
relyin g primaril y o n contrac t  law ,  i n th e for m o f  licenses ,  t o ensur e contro l  an d a n 
adequat e financia l  retur n o n thei r  products .  CONTU als o suggeste d tha t  whe n a  convent -
iona l  copyrighte d wor k i s inpu t  int o a  computer-base d informatio n syste m i t  shoul d 
continu e t o enjo y th e sam e protection .  Informatio n coul d b e retrieve d fro m th e dat a 
bas e an d use d -  a  citation ,  a  chemica l  formula ,  a n expressio n -  bu t  th e use r  coul d no t 
retriev e a  substantia l  par t  o f  th e dat e bas e withou t  infringin g th e copyright .  Thu s 
practica l  us e o n a  larg e scal e mus t  b e b y permissio n o r  licensin g agreement .  Th e majo r 
fear ,  wit h som e justification ,  o f  th e producer s i s that ,  havin g base d thei r  charge s o n 
a connec t  tim e basis ,  th e user s wil l  arrange ,  wit h th e ai d o f  intelligen t  terminal s an d 
th e like ,  t o off-loa d substantia l  an d relevan t  part s o f  th e dat a bas e fo r  late r  multipl e 
searches .  Obviously ,  wit h th e developmen t  o f  communicatin g wor d processor s an d th e 
convergenc e o f  al l  thi s equipmen t  s o tha t  wor d processor s ca n ac t  a s terminal s o r  hol d 
dat a bases ,  thi s i s a  us e tha t  wil l  b e require d -  mor e an d mor e user s wil l  wis h t o 
retai n th e informatio n i n machin e readabl e for m an d lin k i t  wit h loca l  information ,  etc . 
Holmes (1980 )  cover s thi s questio n o f  th e re-us e o f  machin e readabl e dat a an d Nea l  (1980 ] 
consider s th e genera l  aspect s o f  protectio n o f  dat a bases .  Th e questio n o f  charge s i s 
a crucia l  aspec t  affectin g th e developmen t  o f  thes e systems . 

Charge s ar e i n importan t  facto r  whil e w e ar e i n th e presen t  dynami c phas e o f 
expansio n o f  on-lin e informatio n service s tha t  ar e still ,  t o a  larg e extent ,  base d o n 
existin g printe d publications .  I f  us e o f  th e automate d for m destroy s th e viabilit y  o f 
th e printe d service s th e los t  revenu e mus t  someho w b e recouped .  S o th e us e o f  loca l 
record s base d o n chea p captur e fro m a n externa l  dat a base ,  thoug h quit e logical ,  mus t  b e 
properl y pai d for .  I n som e case s charge s may b e waived ,  e.g .  th e Britis h Librar y doe s 
not  normall y charg e fo r  th e copyin g an d re-us e o f  BLAIS E bibliographi c record s fo r  loca l 
use ,  s o lon g a s the y ar e no t  the n use d fo r  som e charge d use .  Trubki n (1979 )  discusse s 
th e ide a o f  fai r  us e versu s exclusiv e right s fo r  th e copyrigh t  owner .  Squire s (1976 ) 
look s a t  th e whol e questio n o f  copyrigh t  an d compilation s i n th e contex t  o f  computers . 

Inpu t  ha s als o pose d problem s but ,  o n bot h side s o f  th e Atlantic ,  i t  seem s clea r 
tha t  copyrigh t  materia l  woul d nee d permissio n t o load ,  unles s fai r  dealin g coul d b e 
claimed ;  an d i n tha t  cas e th e reason s fo r  loadin g an d ultimat e us e woul d b e relevant . 
The loadin g o f  title/autho r  informatio n take n direc t  fro m periodical s woul d appea r 
reasonable ,  wherea s th e sam e informatio n take n fro m a  copyrighte d indexin g journa l  woul d 
not .  Whateve r  jo b i s i n han d th e advantage s o f  havin g availabl e suitabl e dat a i n 
machin e readabl e for m ar e manifest ,  bu t  recen t  development s i n th e technology ,  impress -
iv e an d valuabl e a s the y are ,  ar e unlikel y t o reac h thei r  ful l  potentia l  unti l  th e 
copyright-of-inpu t  problem s ar e cleare d u p an d suitabl e chargin g agreed . 

A furthe r  proble m wit h on-lin e dat a base s i s thei r  us e acros s nationa l  boundaries . 
Bloo m (1977 )  describe s som e o f  th e lega l  problem s relatin g t o EURONET an d I  hav e alread y 
touche d o n thi s briefl y i n Sectio n 5. 4 above .  Fortunatel y th e automate d system s d o hav e 
th e potentia l  o f  'in-built '  recordin g o f  transaction s t o a n exten t  tha t  woul d b e 
administrativel y prohibitiv e wit h conventiona l  systems ,  s o ther e doe s see m t o b e n o 
practica l  proble m i n negotiatin g adequat e royalt y payments .  Gibb s (1980 )  describe s 
document  orderin g throug h Lockheed' s DIALO G an d SDC' s ORBI T service s -  an y copyrigh t 
fee s ar e pai d a s a  surcharge . 

I n th e Unite d Kingdo m th e us e o f  th e viewdat a service ,  PRESTEL,  i s o f  interest . 
Initiall y  thi s appear s t o hav e bee n envisage d ver y muc h a s a  VDU base d service ,  bu t 
i t  i s  no w availabl e wit h printer s fo r  har d cop y an d adaptor s ar e sol d tha t  enabl e th e 
servic e t o b e interface d wit h microcomputers .  Thi s allow s fo r  it s us e fo r  off-loadin g 
telesoftwar e a s wel l  a s straightforwar d dat a captur e fo r  loca l  us e -  a s wel l  a s us e 
fo r  electroni c mai l  o r  teletex .  Th e copyrigh t  problem s i n dealin g wit h suc h a  prolif -
eratio n o f  use ,  particularl y a s informatio n i s inpu t  b y a  larg e numbe r  o f  'informatio n 
providers' ,  ar e considerable . 

8. 5 Computer s an d Internationa l  Copyrigh t 

As alway s i t  i s  th e nationa l  legislatio n tha t  i s  o f  prim e importanc e bu t  inter -
nationall y ther e i s a  mov e t o see k som e degre e o f  harmonizatio n a s wit h th e eligibilit y 
of  program s fo r  patentability .  Pagenber g (1974 )  discusse s earl y developments .  A  serie s 
of  mode l  provision s (Worl d Intellectua l  Propert y Organizatio n 1978 )  wer e drafte d an d ar e 
discusse d b y Perr y (1979 )  an d Niblet t  (1980) .  I n Decembe r  198 0 a  Committe e o f  Govern -
menta l  Expert s o n Copyrigh t  Problem s Arisin g fro m th e Us e o f  Computer s fo r  Acces s t o o r 
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th e Creatio n o f  Work s wa s convene d jointl y b y Unesc o an d th e Worl d Intellectua l  Propert y 
Organizatio n (WIPO )  i n Paris .  Some 3 4 countrie s too k par t  an d a  furthe r  1 3 internationa l 
organization s attende d wit h observe r  status .  Th e Committe e agree d tha t  th e owne r  o f 
copyrigh t  i n work s produce d b y computer s ca n onl y b e th e perso n o r  person s wh o produc e 
th e creativ e element .  Howeve r  th e draftin g o f  an y detaile d recommendation s wa s 
remitte d bac k t o Unesc o an d WIPO.  I t  i s  hope d tha t  thei r  draf t  wil l  b e considere d b y a 
Secon d Committe e o f  Governmenta l  Expert s t o b e convene d i n 1982 .  Th e monthl y publicatio n 
fro m WIP O 'Copyright '  ha s reporte d thi s meetin g (Committe e o f  Governmenta l  Experts... . 
1981 )  an d generall y cover s change s i n legislatio n an d othe r  new s fro m member  countrie s 
as wel l  a s matter s relatin g t o th e conventions .  A  detaile d accoun t  o f  th e presen t 
situatio n a s regard s compute r  softwar e protectio n i n relatio n t o th e tw o convention s i s 
give n b y Kinderma n (1981) .  H e conclude s tha t  machin e readabl e program s shoul d no t  b e 
regarde d a s exclude d fro m th e copyrigh t  conventions . 

8. 6 Audi o an d Vide o Recordin g 

Thi s topi c fit s  convenientl y i n Sectio n 8  a s th e tape s an d othe r  medi a o f  record -
in g ar e commonl y referre d t o a s th e 'software' .  A s ye t  the y hav e ha d littl e impac t  i n 
th e are a o f  informatio n transfe r  excep t  i n education .  Nevertheles s th e potentia l  i s 
there ,  an d th e technolog y o f  th e vide o dis c wil l  brin g th e convergenc e o f  'entertainment ' 
and 'serious '  nearer .  I  a m stil l  ver y muc h a  believe r  i n th e book ,  mor e o r  les s a s w e 
kno w i t  today ,  bu t  i t  i s  clea r  tha t  th e continuin g reductio n i n th e rea l  cos t  o f  comput -
in g power ,  couple d wit h th e pervasivenes s o f  televisio n an d th e potentia l  o f  viewdat a 
and telesoftware ,  wil l  mea n a  radica l  chang e t o ou r  patter n o f  behaviou r  durin g th e nex t 
decade .  Conventiona l  televisio n require s a  passiv e viewe r  an d i s transitor y (man y woul d 
say ephemeral) ,  bu t  ful l  applicatio n o f  th e ne w technolog y implie s a n interactiv e an d 
user-controllabl e system ,  i n th e hom e o r  th e work-place ,  tha t  cater s fo r  information , 
educatio n an d entertainment .  S o i t  i s  a s wel l  t o examin e th e firs t  move s toward s 
definin g th e boundarie s o f  copyrigh t  i n thi s area . 

I n Americ a Universa l  Cit y Studio s ha s take n t o cour t  th e Son y Corporatio n o f 
Americ a t o obtai n a  rulin g o n th e copyrigh t  consequence s o f  th e hom e use s o f  vide o 
recordin g t o recor d broadcas t  copyrighte d televisio n programming .  Th e cour t  initiall y 
foun d tha t  suc h us e wa s no t  a n infringemen t  o f  copyright .  Th e principa l  issu e wa s fai r 
us e i n term s o f  Sectio n 10 7 o f  th e 197 6 Act ;  har m t o th e plaintiffs ;  th e natur e o f  th e 
copyin g an d th e material ;  th e purpos e o f  th e use ;  an d th e substantialit y  o f  th e copying . 
Reine r  (1979 )  analyse s th e fai r  dealin g aspect s -  th e cour t  sai d tha t  non-commercial , 
in-the-hom e us e o f  copyrighte d work s wa s consisten t  wit h th e Firs t  Amendment  polic y o n 
publi c acces s t o information .  Th e decisio n wa s limite d t o off-ai r  tapin g o f  fre e broad -
cas t  materia l  wher e n o contractua l  relationshi p exist s betwee n copyrigh t  owne r  an d use r 
but  Keplinge r  (1980 )  suggest s ther e may b e wide r  implications ,  suc h a s th e us e o f  soft -
war e wit h hom e computer s unde r  th e fai r  dealin g umbrella .  On e importan t  featur e o f  th e 
cas e i s tha t  i t  ha s no w bee n i n progres s som e fiv e year s -  s o tha t  argument s abou t  th e 
effec t  o f  th e recordin g o n th e marke t  fo r  th e plaintiff s product s migh t  b e substantiall y 
stronge r  no w becaus e o f  th e developmen t  o f  th e massiv e sal e o f  pre-recorde d tapes . 
Stevenso n (1981 )  review s th e cas e an d compare s i t  wit h th e situatio n i n th e Unite d 
Kingdom .  H e suggest s tha t  th e privat e individua l  migh t  b e i n breac h o f  th e law ,  bu t  i t  i s 
unlikely ,  judgin g b y recen t  cases ,  tha t  a  charg e o f  'authorization '  agains t  th e compan y 
sellin g th e recorder s woul d b e upheld .  Howeve r  b y Octobe r  198 1 th e cas e ha d reache d a 
Federa l  Cour t  o f  Appeal s i n Californi a wit h a  rulin g tha t  companie s whic h mak e an d sel l 
home vide o recorder s i n Americ a ar e liabl e fo r  damage s i f  th e machine s ar e use d t o recor d 
copyrigh t  televisio n programmes ,  eve n i f  onl y fo r  privat e use .  Th e cour t  rule d tha t 
copyin g televise d broadcast s o f  copyrigh t  material s b y owner s o f  vide o recorder s i n thei r 
own home s fo r  privat e non-commercia l  us e constitute d infringemen t  an d unfai r  use .  Th e 
cas e ha s bee n sen t  bac k t o a  U S Distric t  Cour t  whic h i s t o conside r  damage s an d a n 
injunctio n agains t  th e defendants .  But ,  touchin g a s thi s doe s o n on e o f  th e thornies t 
issue s facin g th e entertainmen t  an d consume r  electronic s industries ,  th e cas e i s likel y 
t o g o t o th e U S Suprem e Cour t  fo r  a  fina l  ruling . 

I  shal l  no t  tr y t o includ e th e implication s o f  copyrigh t  la w t o recor d an d vide o tap e 
collection s an d pictur e o r  audio-visua l  collection s i n libraries .  Mille r  (1978 ) 
describe s th e licensin g o f  librarie s i n th e Unite d State s t o videotap e films .  Crabb e 
(1976 )  discusse s th e effec t  o f  copyrigh t  o n th e audio-visua l  librar y i n th e Unite d 
Kingdom . 

I n th e Unite d Kingdo m th e Whitfor d Committe e (1977 )  wer e concerne d wit h th e 
exten t  an d growt h o f  infringin g recording -  i n privat e suc h tha t  copyrigh t  owner s wer e un -
abl e t o exercis e thei r  rights .  Th e Committe e recommende d a  lev y system ,  simila r  t o tha t 
i n Germany ,  t o appl y t o th e sal e o f  al l  equipmen t  o f  a  typ e suitabl e fo r  privat e record -
ing .  A  statutor y tribuna l  woul d b e give n jurisdictio n ove r  th e rat e o f  th e levy ,  it s 
application ,  an d th e distributio n o f  th e proceed s betwee n collectin g societie s represent -
in g differen t  categorie s o f  copyrigh t  owner .  On e presen t  proble m are a i s th e education -
al ,  ofte n non-profitmaking ,  us e o f  recording .  Th e Whitfor d Committe e suggeste d tha t  a n 
annua l  licenc e fee ,  additiona l  t o th e levy ,  t o giv e blanke t  recordin g right s woul d b e 
appropriate .  Onl y i n th e cas e o f  tru e commercia l  exploitatio n o f  th e recording s woul d 
conventiona l  singl e licence s b e negotiated .  A s ye t  vide o recordin g i s i n it s infanc y 
and th e tap e cos t  i s hig h -  s o muc h o f  th e us e i s simpl y aime d a t  'time-shifting ' 
programme s t o watc h whe n convenient .  Howeve r  thi s i s a n are a o f  ne w technolog y o f  vita l 
concer n t o th e copyrigh t  owne r  a s a  ful l  lengt h featur e fil m ca n b e copie d fo r  abou t  on e 
quarte r  o f  th e sal e pric e o f  a  vide o version ,  wherea s n o on e woul d cop y a  paperbac k 
nove l  i n it s entiret y simpl y t o sav e money !  Th e Gree n Paper ,  publishe d i n 1981 ,  suggest s 
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presen t  usag e doe s no t  involv e extensiv e copyin g othe r  tha n off-air ,  becaus e o f  th e 
limitation s o f  th e equipmen t  available .  On th e othe r  han d on e ca n se e th e numbe r  o f 
user s increasin g ver y rapidl y an d i t  seem s likel y tha t  linkin g tw o machine s togethe r 
fo r  copyin g coul d wel l  becom e common.  S o fa r  a s audi o recordin g i s concerne d on e ca n 
alread y obtai n machine s wit h doubl e cassett e mechanism s whic h ar e clearl y bein g sol d o n 
th e basi s o f  facilitatin g tape-to-tap e copying . 

The Gree n Pape r  o n Copyrigh t  (1981 )  provide s mor e discussio n o n tap e copyin g an d 
give s figure s relatin g t o audi o recordin g whic h sugges t  tha t  a  lev y o f  £1.4 0 o n a  tap e 
cassett e (whic h woul d mor e tha n doubl e it s presen t  cost )  woul d b e neede d t o retriev e th e 
£50 millio n tha t  th e industr y estimat e i s los t  du e t o infringin g recordin g losin g the m 
sales .  Howeve r  thi s figur e canno t  b e precisel y quantifie d an d i n fac t  th e Gree n Pape r 
conclude s tha t  ther e i s a  lac k o f  convincin g evidenc e tha t  th e lev y woul d b e a n accept -
abl e solutio n an d s o the y recommen d furthe r  debat e -  eve n then :  "a t  th e en d o f  th e da y 
i t  may hav e t o b e accepte d tha t  ther e i s i n fac t  n o acceptabl e solution. "  Thi s 
conclusion ,  whic h wa s admitte d t o b e partiall y  reache d becaus e o f  th e nee d t o avoi d 
recommendation s whic h migh t  b e inflationar y i n th e presen t  economi c situatio n i n th e 
Unite d Kingdom ,  ha s bee n extensivel y criticize d an d i t  i s  clea r  tha t  th e audi o an d 
vide o industr y wil l  continu e pressin g fo r  som e retur n fro m thi s potentia l  sourc e o f 
royalt y fro m copyrigh t  works .  Ficso r  (1981 )  comment s o n th e hom e us e defenc e fo r  copy -
ing ;  h e point s t o th e 196 5 Stockhol m Revisio n (o f  th e Bern e Convention )  Conferenc e where , 
i n th e preliminar y stage ,  a  Committe e o f  Governmenta l  Expert s drafted :  "  i t  shal l  b e a 
matte r  fo r  legislatio n i n th e countrie s o f  th e Unio n ... .  t o permi t  th e reproductio n o f 
work s fo r  privat e us e .. .  "  i n conjunctio n wit h othe r  recommendations .  I n fac t  thi s 
wordin g wa s droppe d a t  th e Diplomati c Conferenc e proper ,  thoug h b y th e Pari s Ac t  o f  197 1 
a genera l  statement :  "  .. .  reproductio n o f  .. .  work s i n certai n specia l  cases ,  provide d 
tha t  suc h reproductio n doe s no t  conflic t  wit h a  norma l  exploitatio n o f  th e wor k an d doe s 
not  necessaril y  prejudic e th e legitimat e interest s o f  th e author. "  ha d bee n incorporated . 
Ficso r  argue s tha t  i t  wa s th e righ t  decisio n t o preclud e a n automati c righ t  o f  home -
copyin g a s th e developmen t  o f  suc h extensiv e hom e us e o f  recordin g equipmen t  a s a  mas s 
phenomenon coul d hardl y hav e bee n foresee n and :  "doe s conflic t  wit h norma l  exploitation. " 
He write s fro m Hungar y wher e legislatio n i s propose d t o appl y a  lev y o n recordin g medi a 
suc h a s tape s an d cassettes ;  thi s i s followin g th e lea d o f  Germany ,  wher e a  lev y i s 
currentl y applie d t o th e purchas e o f  equipmen t  an d may b e extende d t o tapes ,  an d Austria , 
wher e a  lev y i s currentl y applie d t o tape s an d cassettes . 

9.  CONCLUSION 

I  hav e trie d t o indicat e th e mai n development s durin g th e las t  te n years ,  largel y 
by tracin g progres s i n th e Unite d State s o f  Americ a an d th e Unite d Kingdom .  I n man y 
ways th e situatio n i s n o cleare r  no w tha n i n 197 0 -  eve n th e U S law ,  approachin g a 
mandator y review ,  doe s no t  see m t o hav e bee n accepte d a s a  fina l  solution .  Th e timescal e 
of  change s t o U K legislatio n i s uncertai n bu t  likel y t o b e prolonge d -  n o officia l  time -
limi t  ha s bee n se t  fo r  th e receip t  o f  comment s o n th e Governmen t  Gree n Pape r  o n Copyright , 
but  i t  seem s a t  leas t  a  ful l  yea r  wil l  b e allowe d fo r  submissions .  Harmonizatio n o f  EE C 
la w seem s a  worthwhil e projec t  bu t  th e on e aspec t  currentl y unde r  revie w -  ter m o f 
protectio n -  i s  likel y t o dra g o n a s mos t  o f  th e member  countrie s alread y hav e th e sam e 
ter m an d Germany ,  whic h allow s 7 0 year s fro m th e deat h o f  th e author ,  i s  unwillin g t o 
change .  Davie s (1981 )  discusse s th e scop e fo r  harmonizatio n an d i t  doe s see m tha t  th e 
change s i n paten t  la w withi n th e Communit y durin g th e las t  decad e hav e pointe d th e pat h 
forward .  I n th e Unite d Kingdo m th e publisher s see m entrenche d thoug h th e Gree n Paper , 
criticize d b y bot h copyrigh t  owner s an d user s o f  copyrighte d materials ,  ha s show n sign s 
of  encouragin g librarian s an d publisher s t o mee t  t o clarif y wha t  th e common groun d i s 
and wha t  remain s t o b e debated .  A  recen t  lega l  developmen t  availabl e t o copyrigh t 
owner s i n th e U K i s th e 'Anto n Pillar '  orde r  whic h allow s th e lega l  representative s o f 
th e plaintiff ,  afte r  obtainin g a  cour t  order ,  t o mak e a n un-announce d searc h o f  th e 
defendant' s premise s -  i n case s wher e th e cour t  consider s ther e i s a  rea l  likelihoo d o f 
incriminatin g document s existing ,  an d bein g destroye d befor e th e cas e i s heard .  Mor e 
tha n 10 0 suc h order s hav e bee n applie d i n th e U K bu t  usuall y i n connectio n wit h recor d 
or  tap e 'piracy' . 

Ther e doe s see m t o b e som e hop e o f  improvemen t  i n th e situatio n fo r  th e publishers . 
The growt h o f  th e us e o f  th e ne w technolog y i n th e hom e i s on e curren t  proble m an d Ficso r 
(1981 )  ha s suggeste d tha t  an y prohibitio n o r  attemp t  t o monito r  woul d constitut e a n 
intolerabl e intrusio n int o th e privac y o f  th e home .  S o i f  'fai r  use '  i s  rule d ou t  a s a 
defenc e the n som e for m o f  blanke t  lev y o n equipmen t  and/o r  tape s seem s t o b e th e onl y 
solutio n -  an d a s w e hav e see n i s alread y i n us e i n som e countrie s i n Europ e (Sectio n 8.6 ) 
The us e o f  on-lin e informatio n system s allow s a  diversificatio n o f  produc t  fo r  th e 
publisher s plu s th e abilit y  t o retriev e record s o f  usag e cheapl y an d accurately ,  thoug h 
trend s toward s dat a captur e fo r  continue d loca l  searchin g o r  incorporatio n int o in-hous e 
dat a base s mus t  b e charge d o n a n adequat e basis . 

The mai n argument s agains t  blanke t  licensin g fo r  reprograph y woul d see m t o b e 
tha t  th e popula r  an d wel l  used ,  an d henc e alread y full y viable ,  journal s woul d b e 
supporte d a t  th e cos t  o f  th e mor e specialized ,  lo w use ,  titles .  Thi s i s becaus e 
libraries ,  largel y workin g o n fixe d budgets ,  woul d ten d t o rel y mor e an d mor e o n obtainin g 
copie s a s require d fro m systemati c centralize d copyin g operations ,  suc h a s th e Britis h 
Librar y Lendin g Division ,  an d woul d pa y fo r  thi s b y cancellin g subscription s fo r  lo w us e 
material .  Th e proposal s fo r  ADONI S (describe d i n Sectio n 3.4 )  ar e a  majo r  ste p forwar d 
fo r  th e publisher s showin g tha t  the y ar e prepare d t o conside r  'publicatio n o n demand' , 
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takin g int o accoun t  th e developin g technology ,  rathe r  tha n si t  bac k an d observ e th e nee d 
bein g me t  b y librarie s an d the n expec t  t o ad d a  furthe r  lev y o n to p o f  th e alread y 
considerabl e xero x cost .  Development s i n vide o dis c technolog y -  a  spin-of f  fro m th e 
consume r  marke t  thoug h curren t  projection s o f  us e fo r  hom e entertainmen t  d o no t  see m 
ver y encouragin g -  couple d wit h th e tren d toward s decentralizatio n o f  computin g powe r 
may lea d t o a  ne w patter n o f  publication :  vide o disc s sol d a s complet e 'bac k runs '  o f 
dat a base s wit h up-dating ,  carrie d ou t  vi a tap e supplemen t  o r  dial-u p dat a capture ,  hel d 
i n th e loca l  compute r  memory .  Thi s woul d hel p t o overcom e th e limitation s tha t  lac k o f 
capacit y o f  th e communication s network s migh t  otherwis e slo w developmen t  o f  centralize d 
system s base d o n dial-u p facilities ;  an d a t  th e sam e tim e provid e a  ne w marke t  fo r 
publisher s analagou s t o th e presen t  one-of f  sal e o f  items .  A  genera l  accoun t  o f  th e 
potentia l  effect s o f  printin g o n deman d i s give n b y Freedma n (1978) . 

The ADONI S projec t  i s  als o o f  importanc e because ,  althoug h currentl y base d o n a 
mechanizatio n o f  a n existin g system ,  i t  coul d lea d t o a  radica l  chang e t o th e concep t  o f 
th e scientifi c  o r  technica l  periodical .  A t  presen t  a  simpl e analysi s show s tw o distinc t 
uses :  1 )  curren t  awarenes s wher e th e whol e journal ,  obtaine d specificall y o n th e basi s 
of  it s  overal l  coverag e i n relatio n t o th e interest s o f  th e reaaer ,  i s  scanne d regularly ; 
and 2 )  retrospectiv e searchin g wher e almos t  certainl y a  preliminar y searc h wil l  hav e 
been mad e usin g printe d o r  on-lin e bibliographi c tool s followe d b y a  collectin g o f 
copie s o f  th e relevan t  sourc e document s fro m differen t  periodicals .  Suc h copie s may 
come fro m a n outsid e source ,  fro m hi s loca l  librar y servic e o r  eve n fro m hi s ow n collec -
tio n o f  back-ru n material ;  s o tha t  i n effec t  a  ne w wor k o f  compilation ,  base d o n th e 
particula r  profil e o f  th e user' s interest ,  i s  constructed .  Th e logica l  developmen t  o f 
ADONIS,  onc e indexing,.searchin g an d orderin g ar e al l  availabl e on-line ,  woul d b e t o 
enabl e user s t o construct ,  orde r  an d receiv e suc h compilation s rapidl y -  sa y i n th e tim e 
currentl y neede d t o receiv e th e resul t  fro m a n on-lin e searc h wher e th e citation s ar e 
printe d off-line .  Indee d i n urgen t  case s th e ful l  article s coul d b e transmitte d ove r 
th e communication s networ k t o suitabl e digita l  facsimil e machines ,  o r  eve n possibl y t o 
standar d terminal s equippe d wit h printer s abl e t o cop e wit h hig h resolutio n graphics ,  a s 
ther e woul d b e n o nee d fo r  tw o wa y facsimil e transmission .  B y th e tim e tha t  th e hard -
war e o f  th e syste m i s full y  i n operatio n i t  i s  possibl e tha t  optica l  characte r  recog -
nitio n technique s wil l  hav e improve d t o allo w machin e readabl e codin g o f  th e tex t 
alread y store d a s a  digita l  scannin g -  thi s woul d the n allo w tex t  transmissio n t o an y 
conventiona l  terminal ,  thoug h no t  o f  cours e an y accompanyin g graphics . 

Such a  developmen t  woul d enabl e th e publisher s t o reconside r  th e forma t  o f  th e 
journa l  fo r  curren t  awareness .  Cheape r  pape r  an d greate r  us e o f  th e synopti c forma t 
woul d b e acceptabl e becaus e o f  th e eas y availabilit y  o f  th e back-u p materia l  -  indeed , 
wit h thought s o f  th e 'un-photocopiabl e journal '  i n mind ,  us e coul d b e mad e o f  limited -
lif e in k t o stres s th e ephemera l  natur e o f  thi s phas e o f  th e publication .  Some woul d 
argu e tha t  usag e woul d leapfro g thi s ste p t o rel y entirel y o n user-profile d selectio n -
th e use r  woul d regularl y sca n o n hi s VDU curren t  abstract s selecte d b y hi s interes t 
profile ,  choos e an d selec t  th e ful l  paper s require d an d s o receiv e a  full y  tailore d 
packag e tha t  migh t  o r  migh t  no t  b e simila r  i n conten t  t o a  publishe d title ,  thoug h on e 
woul d expec t  i t  t o b e abou t  th e sam e size .  Thes e coul d b e distribute d electronically , 
but  I  stil l  se e a  goo d futur e fo r  th e printe d word ,  i f  onl y becaus e o f  th e loa d carry -
in g limitation s o f  th e networks .  Certainl y a  shif t  t o loca l  printin g a t  th e work-plac e 
wil l  becom e commonplac e an d som e for m o f  eas y recyclin g o f  th e pape r  o r  othe r  prin t 
carryin g mediu m may wel l  b e developed .  Le a (1979 )  discusse s alternativ e method s o f 
journa l  publishin g an d Katzenberge r  (1978 )  look s a t  th e copyrigh t  problem s fro m th e view -
poin t  o f  editor s o f  scientifi c  journals .  Al l  thi s shoul d b e satisfactor y t o th e publish -
er ,  s o fa r  a s negotiatin g satisfactor y return s i s concerned ,  an d t o th e user ,  i n term s 
of  facilitatin g research .  Tru e use r  satisfactio n wil l  als o depen d o n th e improvemen t 
of  VDU terminal s fro m thei r  presen t  rathe r  crud e stat e o f  development ;  th e us e o f  simpl e 
voic e commands ,  audi o responses ,  colou r  an d contro l  technique s othe r  tha n a  typewrite r 
keyboar d -  som e o f  thes e ar e alread y bein g develope d fro m game s o r  militar y application s -
shoul d improv e th e man-machin e interactio n considerably . 

But  wha t  o f  th e authors ? I t  i s  al l  to o eas y t o se e onl y th e view s o f  th e publish -
ers ,  particularl y whe n writin g i n th e Unite d Kingdo m wher e copyrigh t  ha s develope d along -
sid e printing ,  no t  a s a n author' s righ t  pe r  se .  S o fa r  a s full y  creative ,  i n th e 
cultura l  sense ,  work s ar e concerne d i t  i s  fa r  fro m clea r  ho w change s i n th e copyrigh t 
system ,  o r  it s implementation ,  woul d hel p an y strugglin g write r  befor e h e ha s mad e hi s 
mark ;  wherea s th e best-sellin g writer ,  wit h a  packag e o f  right s fo r  sal e t o film ,  tele -
vision ,  etc. ,  may hav e mor e concer n ove r  nationa l  taxatio n legislatio n tha n copyrigh t 
laws .  Man y countrie s alread y see k t o encourag e th e developin g write r  b y othe r  means : 
literar y competitions ;  grants ;  commercia l  sponsorshi p fo r  th e arts ;  'writers-in-residence' ; 
and eve n o f  cours e th e complet e stat e suppor t  establishe d i n communis t  societies . 

Where authorshi p o f  scientifi c  an d technica l  work s i s concerne d ther e i s a  greate r 
need fo r  a  re-appraisa l  o f  th e basi c concep t  o f  authorshi p becaus e o f  th e impac t  o f  th e 
new technology .  Initiall y  copyrigh t  develope d i n relatio n t o th e nee d fo r  printin g 
monopolies ,  an d i t  wa s no t  unti l  th e tim e o f  th e Frenc h Revolutio n tha t  th e ide a o f  a n 
author' s righ t  'th e mos t  sacre d o f  properties '  becam e establishe d 'o n th e natura l  orde r 
flowin g solel y fro m th e fac t  o f  intellectua l  creation' .  I t  seem s likely ,  therefore , 
tha t  th e application s o f  th e ne w technolog y t o publisher s ca n b e cope d with ,  bu t  I  a m 
les s sur e tha t  th e basi c concep t  ca n cop e wit h change s t o th e patter n o f  creativity . 
The 'electroni c journals '  no w bein g explore d i n severa l  countrie s hav e a s muc h t o d o 
wit h innovatio n i n authorshi p a s change s i n distributio n method .  Th e facilit y  o f  simul -
taneou s revie w o f  tex t  b y a  grou p o f  (perhap s geographicall y distant )  co-authors ,  th e 



facilit y  o f  rapi d comple x tex t  changes ,  th e facilit y  o 
vie w an d furthe r  proposal s fo r  change ,  th e eas y assim i 
earlie r  work ,  an d s o on ,  wil l  mak e th e concep t  o f  ind i 
define .  A s th e Gree n Pape r  ha s it :  "I t  mus t  o f  cours e 
singl e individua l  may constitut e tw o o r  mor e o f  thes e 
wit h compute r  usage .  Copyrigh t  doe s no t  ai m t o prote c 
i n a  tangibl e for m i s mad e a  simple ,  quick ,  an d grou p 
individua l  author' s right s wil l  b e har d presse d t o co p 
quickl y an d extensivel y th e electroni c journa l  develo p 
impediment s t o scientifi c  communicatio n i n th e contex t 
write s o f  th e us e o f  photocopie s affectin g scholarl y c 
of  potentiall y  valuabl e contacts ,  a s foun d whe n direc t 
The electroni c journal ,  couple d wit h electroni c mail , 
to o man y contacts ! 

f  previe w t o a  wide r  gro u 
lation ,  o n a  modula r  bas i 
vidua l  authorshi p harde r 

be recognise d tha t  i n p r 
thre e persons. "  whe n dea l 
t  ideas ,  s o i f  th e fixin g 
activit y the n th e concep t 
e.  We ca n bu t  wai t  an d s 
s.  Vissche r  (1977 )  writ e 
of  reprography .  McElro y 

ommunicatio n b y deprivin g 
request s fo r  off-print s 

may wel l  provid e th e rev e 
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of  idea s 
of 
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(1980 ) 
author s 

ar e made . 
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Finall y I  sh a 
The Brand t  Repor t  r e 
th e wa y copyrigh t  i s 
transformin g worl d s 
harmon y an d progres s 
well-bein g o f  al l  n a 
accoun t  fo r  som e 967 o 
Repor t  stresse d tha t 
self-relianc e nee d t 
acquisitio n o f  tech n 

l l  retur n t o my comment s i n Sectio n 5. 3 abou t  'worldwid e 
ferre d t o th e 'interlocke d welfar e o f  nations '  an d i t  i s 

applie d i s on e small ,  bu t  important ,  facto r  i n th e move s 
ociet y int o on e mor e compatibl e wit h it s longe r  ter m int e 

Two third s o f  th e worl d i s no t  ye t  industrialized ,  bu t 
tion s no w require s health y market s worldwide .  Th e Devel o 

of  th e world' s spendin g o n researc h an d developmen t  an d 
th e effort s o f  th e developin g countrie s toward s greate r 

o b e full y supporte d throug h internationa l  co-operation: ' 
olog y i s crucia l  no t  onl y t o growth ,  bu t  t o th e capacit y 

information' . 
clea r  tha t 

toward s 
rest s o f 

th e economi c 
ped Countrie s 
th e Brand t 
technologica l 
th e 
t o grow. ' 

So fa r  th e thrus t  o f  pressur e fro m th e Les s Develope d Countrie s ha s bee n toward s 
th e nee d fo r  work s fo r  education ,  fo r  example ,  th e nee d fo r  compulsor y license s t o 
oblig e author s t o releas e thei r  right s fo r  educationa l  purpose s i n th e developin g 
countrie s subjec t  t o paymen t  o f  reasonabl e fees .  Th e Pari s Revision s o f  197 1 t o th e 
Bern e an d Universa l  Copyrigh t  Convention s provid e th e basi s fo r  th e grantin g o f  compul -
sor y licence s t o translat e o r  reproduc e work s publishe d i n develope d countrie s fo r  us e 
i n developin g countrie s whe n a  voluntar y licenc e canno t  b e obtained .  Th e ai m i s t o 
cove r  th e need s o f  teaching ,  stud y an d researc h i n al l  field s o f  educatio n -  a  sor t  o f 
globa l  fai r  us e claus e -  an d I  sugges t  ther e may wel l  develo p ove r  th e nex t  fe w year s a 
a cal l  t o cove r  th e specifi c  need s o f  technolog y transfe r  i n a  simila r  way .  Hopefull y 
th e cynica l  vie w hel d i n som e quarters ,  an d mentione d b y Malhotr a (1980) ,  that :  "th e 
Unite d State s an d Sovie t  Unio n entere d int o th e internationa l  copyrigh t  conventions , 
onl y afte r  the y ha d publishe d al l  th e importan t  book s o f  th e worl d freel y b y thei r  ow n 
countrymen. "  ca n b e live d dow n b y sensibl e developmen t  o f  th e conventions ,  an d b y a 
reasonabl e attitud e o f  th e Develope d Countrie s toward s al l  th e member  countries . 
Stewar t  (1981 )  describe s on e vie w o f  'Internationa l  Copyrigh t  i n th e 1980s '  an d th e 
Unesc o (1981 )  bookle t  'AB C o f  Copyright '  provide s a  brie f  revie w o f  th e curren t  situation . 
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